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CONSUMER PROTECTION IN THE USED AND 
SUBPRIME CAR MARKET 


THURSDAY, MARCH 5, 2009 

House of Representatives, 

Subcommittee on Commerce, Trade, 

AND Consumer Protection, 
Committee on Energy and Commerce, 

Washington, DC. 

The subcommittee met, pursuant to call, at 10:12 a.m., in Room 
2123 of the Rayburn House Office Building, Hon. Bobby L. Rush 
(chairman) presiding. 

Members present: Representatives Rush, Schakowsky, Sarbanes, 
Sutton, Stupak, Green, Butterfield, Barrow, Matsui, Castor, 
Braley, Radanovich, Stearns, Gingrey, Scalise and Barton (ex offi- 
cio). 

Staff present: Michelle Ash, Counsel; Christian Fjeld, Counsel; 
Anna Laetch, Professional Staff; Valerie Baron, Legislative Clerk; 
Brian McCullough, Minority Professional Staff; Will Carty, Minor- 
ity Professional Staff; and Shannon Weinberg, Minority Counsel. 

OPENING STATEMENT OF HON. BOBBY L. RUSH 

Mr. Rush. The committee will now come to order. 

The chairman recognizes himself for 5 minutes for the purposes 
of opening statement. While the mortgage and home foreclosure 
crisis has garnered much-deserved attention in Congress and in the 
media, there has been much less focus on similar problems that are 
associated with the purchase of automobiles although repossession 
rates are on the rise and only getting worse. The National Associa- 
tion of Attorneys General lists auto issues as among its top 10 in 
consumer complaints. For poor and working-class Americans who 
do not own a home, automobiles are usually the single biggest 
asset they possess and they are essential in getting people to and 
from work, church and other places. As such, it is extremely impor- 
tant that when consumers, particularly low-income consumers, pur- 
chase their vehicles, the vehicles are, number one, in good working 
order, and two, affordable with reasonable financing terms. 

Unfortunately, evidence suggests that fraudulent practices with 
regard to both the condition and financing of used cars are on the 
rise. When it comes to the condition of vehicles, consumers are too 
often unaware of previous damage inflicted on the vehicle. Cars 
could have been written off as “total loss” vehicles by the insurance 
companies, sold to salvage yards and then rebuilt and resold to 
consumers without them knowing the history of the vehicle. The 
National Motor Vehicle Title Information System, also known as 

( 1 ) 
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NMVTIS, will eventually be a valuable tool to aid consumers in ob- 
taining the information about the condition of their vehicle and es- 
tablishing a database in which States and other stakeholders share 
their title information. However, NMVTIS remains an incomplete 
project as only 13 States are participating in the system while 14 
more provide information but not using NMVTIS as a primary re- 
source. 

Moreover, even when NMVTIS is fully operational, the database 
will only have limited benefits for consumers unless the informa- 
tion is made available to them at the point of purchase, that is, at 
the lot itself. Many car buyers, particularly low-income buyers, do 
not have a computer or Internet access to take advantage of 
NMVTIS. The FTC’s Used Car Rules require dealerships disclose 
warranty information on every car they sell, a buyer’s guide posted 
on the vehicle. I believed that the Used Car Rules and the buyer’s 
guide could be a useful tool to provide customers with branding in- 
formation on an automobile right at the point of purchase. 

Consumers are also being increasingly fleeced by abusive financ- 
ing schemes when buying cars and in most car transactions the 
dealership has a dual role. It not only sells the cars but arranges 
for financing as well. This one-stop shopping can be very beneficial 
to customers and dealerships can play a valuable role in assisting 
customers in their quest for a creditor. However, too often the deal- 
ership and the creditor work together to needlessly saddle cus- 
tomers with high-interest-rate loans of exorbitant fees. Such discre- 
tionary practices known as loan packing and dealer markup have 
a disparate impact on people of color, particularly on African-Amer- 
ican and Latino consumers. Dealerships will also charge bogus 
“document fees” ranging from $400 to $700 for processing charges 
of minimal cost. Lastly, dealerships will conduct “yoyo sales” where 
they send the customer off the lot with a car only to call him or 
her back several days later to renegotiate the terms of the loan 
under coercive conditions. 

Let me close by saying that as chairman of this committee, I 
would like us to focus our consumer protection mission on matters 
that particularly affect poor and working-class people. Too often 
consumer protection issues are driven by upper- and middle-class 
interests and not enough attention is given to matters that dis- 
proportionately affect low-income customers and consumers. To- 
day’s hearing is only one of many that I hope to conduct that will 
focus on consumer matters that affect poor people. 

With that, I yield back the balance of my time. 

[The prepared statement of Mr. Rush follows:] 
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Statement by the Honorable Bobby L. Rush, Chairman 
Committee on Energy and Commerce 
Subcommittee on Commerce, Trade and Consumer Protection 

Hearing on “Consumer Protection in the Used and Subprime Car Market” 

March 5, 2009 

WASHINGTON, DC — “The subcommittee will come to order. While the mortgage and 
home foreclosure crisis has garnered much deser\'ed attention in Congress and in the media, there 
has been much less focus on similar problems in the purchase of automobiles. 

“Auto repossession rates are on the rise and are only getting worse. The National 
Association of Attorneys General list auto issues as among its top ten in the number of consumer 
complaints. For poor and working class Americans who do not own a home, automobiles are 
usually the single biggest asset they possess; and they are essential in getting people to and from 
work. As such, it is extremely important that when consumers, particularly low-income consumers, 
purchase their vehicles that the vehicles are (1) in good working condition, and (2) affordable with 
reasonable financing terms. 

“Unfortunately, evidence suggests that fraudulent practices with regard to both the condition 
and financing of used cars are on the rise. When it comes to the condition of vehicles, consumers 
are too often unaware of previous damage inflicted on the vehicle. Cars could have been written off 
as “total loss” vehicles by the insurance companies, sold to salvage yards, and then rebuilt and 
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- 2 - 

re-sold to consumers without them knowing the history of the vehicle. The National Motor Vehicle 
Title Information System, also known as NMVTIS, will eventually be a very valuable tool to aid 
consumers in obtaining information about the condition of their vehicles by establishing a database 
in which states and other stakeholders share their title Information. However, NMVTIS remains an 
incomplete project as only 13 states are fully participating in the system, while 14 more are 
providing information, but not using it as a resource. 

Moreover, even when NMVTIS is fully operational, the database will only have limited 
benefits for consumers unless the information is made available to them at the point of purchase - 
that is, at the lot itself. Many car buyers - particularly low-income buyers - do hot have a computer 
or Internet access to take advantage of NMVTIS. The FTC’s “Used Car Rule” requires that 
dealerships disclose warranty information on every car they sell with a “Buyers’ Guide” posted on 
the vehicle. I believe that the “Used Car Rule” and the “Buyers Guide” could be a useful tool to 
provide customers with branding information on an automobile at the point of purchase. 

Consumers are also being increasingly fleeced by abusive financing schemes when buying 
cars. In most car transactions, the dealership plays a dual role: it not only sells the car, but arranges 
for the financing as well. This one-stop shopping can be very beneficial to consumers, and 
dealerships can play a valuable role in assisting customers find a creditor. However, too often the 
dealership and the creditor work together to needlessly saddle customers with high interest loans or 
exorbitant fees. Such discretionary practices known as “loan packing” and “dealer markups” have a 
disparate impact on people of color, particularly Afiican American and Latino consumers. 
Dealerships will also charge consumers bogus “document fees” - ranging from $400 to $700 - for 
processing charges of minimal cost. Lastly, dealerships will sometimes conduct “yo-yo sales” 
where the dealer sends the customer off the lot with a car, only to call him or her back several days 
later to renegotiate the terms of the loan under coercive conditions. 

While federal and state laws exist to protect consumers from such abusive practices, they 
arguably make up a patchwork that has proven to be largely ineffective. Section 5 of the FTC Act 
gives the FTC broad enforcement authority against “unfair or deceptive acts or practices”; and 


- more - 



5 


- 3 - 

Section 1 8 of the Act gives the Commission rulemaking authority to address specific “unfair or 
deceptive acts or practices.” In today’s hearing, I would like to know whether the Commission is 
effectively using this authority and whether Congressional action is needed to facilitate adequate 
Commission action. 

“Finally, as Chairman of the subcommittee, I would like us to focus our consumer protection 
mission on matters that particularly affect poor and working class people. Too often, consumer 
protection issues are driven by upper middle class interests and not enough attention is given to 
matters that disproportionately affect low-income consumers. Today’s hearing is only one of many 
I hope to conduct that will focus on consumer matters affecting poor Americans. 

“With that, I yield back the balance of my time.” 

### 
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Mr. Rush. And I recognize now for 5 minutes for the purposes 
of opening statement the ranking member of the subcommittee, Mr. 
Radanovich. 

OPENING STATEMENT OF HON. GEORGE RADANOVICH 

Mr. Radanovich. Thank you, Mr. Chairman. I appreciate you 
calling today this hearing to protect consumers in the used-car 
market. 

A car is one of the single biggest purchases that consumers 
make, and although a car is a depreciating asset, it is quite often 
invaluable to the owner, particularly if it is the only way to travel 
to work and earn a paycheck. While many in this room live in big 
cities with mass transit, those of us in more rural areas lack such 
conveniences. My district is an agricultural hotspot with farms that 
cover vast acreage in the beautiful San Joaquin Valley in Cali- 
fornia and workers are often geographically separated from their 
place of work by many miles with few, if any, viable alternatives 
for commuting. Without a car, getting to work can be nearly impos- 
sible regardless of income, so it is vitally important that they find 
a safe, reliable car, and the last thing anybody needs is to find out 
that the car she has purchased has hidden damage that can greatly 
reduce the car’s value, or worse, present a safety hazard to her and 
her family. 

In the aftermath of Hurricane Katrina, this committee’s atten- 
tion was drawn to the fact that hundreds of thousands of cars were 
flooded and should not be resold and put back on the road. And al- 
though State laws usually require the title of the damaged car to 
carry a brand reflecting the car’s true condition, unscrupulous peo- 
ple find ways to obtain new clean title in another State, a practice 
referred to as title washing. With a clean title, the path is clear to 
sell the car to an unsuspecting consumer or business. 

Because of the varying State laws, the NMVTIS system was 
mandated by the Anti-Car Theft Act of 1992 to provide an inter- 
operable electronic system for the States and for law enforcement 
to improve title efficiency and reduce fraud. However, technological 
barriers and chronic underfunding have prevented the system from 
truly helping to eliminate title washing. 

Recently, however, the DOJ has opened the system to the public 
and required information to be provided by private-sector entities 
such as insurance companies and salvage yards, and while it is im- 
proving, the system remains only as good as the information that 
goes into it. tJnfortunately, only 27 States are currently partici- 
pating in providing information, and one of them, my home State 
of California, is not allowing the information to be made public. 

In the interim, American entrepreneurial spirit has filled the in- 
formation void and produced several competing information prod- 
ucts that are commercially available to consumers and businesses 
to research a car’s history. Paying a handful of dollars to research 
a car for what a consumer will pay thousands of dollars is money 
well spent. I am pleased that one of the companies, Experian, will 
be testifying today about their auto check service, and I am inter- 
ested to hear whether NMVTIS will become an additional tool for 
the consumer or a replacement to a private-sector service. 
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In addition to buying a car with hidden damage, consumers must 
avoid other pitfalls to purchasing a used car. In fact, a plethora of 
State and federal laws already exist to inform and protect con- 
sumers. The FTC’s Used Car Rule requires information of existing 
warranty to be disclosed through a buyer’s guide label on the car 
and many States have laws restricting certain fees and mandating 
additional disclosures. 

Despite these protections, reports of some abusive sales and lend- 
ing practices by a small minority of unscrupulous actors still per- 
sist. The report comes at precisely the time when many of our fel- 
low Americans have lost their jobs or have reduced income from 
the slowing economy and cannot afford the additional costs. With 
many State budgets busting at the seams, the State and local en- 
forcement we depend on to protect consumers is susceptible to the 
restraints of limited resources, and under the economic climate, we 
must ensure that our laws work effectively to protect consumers 
and eliminate fraudulent practices that result in unnecessary costs 
to consumers. 

Owning a car is an expensive proposition. Financing costs, insur- 
ance premiums, maintenance, gas and State and local taxes require 
a substantial portion of income for the average American. I don’t 
have to tell my fellow Californians who may see our gas prices in- 
crease and vehicle registration fees increase this year to offset our 
budget cars. But cars today are also safer, more advanced techno- 
logically and last longer than any time in history. I think any dis- 
cussion of affordability must also examine the role of the federal 
and state mandates and taxes, and I also believe that if we want 
to help consumers, any measure we discuss must be carefully ex- 
amined to ensure that they do not increase compliance costs that 
only result in higher purchase prices and ownership costs. 

Mr. Chairman, I look forward to working with you and making 
sure that consumers have access to the information they need to 
make an informed car purchase and that unscrupulous actors who 
would violate the law are brought to justice. 

Mr. Chairman, I yield back. 

[The prepared statement of Mr. Radanovich follows:] 
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Statement of the Honorable George Radanovich 
Ranking Member, Subcommittee on Commerce, Trade and Consumer Protection 

Hearing on “Consumer Protection in the Used and Subprime Car Market” 

March 5, 2009 
(837 words) 

Thank you, Mr. Chairman, for calling today’s hearing to protect consumers in the 
used car market. A car is one of the single biggest purchases a consumer makes, and 
although a car is a depreciating asset, it is quite often invaluable to the owner, particularly 
if it is the only way to travel to work and earn a paycheck. While many in this room live 
in big cities with mass transit, those of us in more rural areas lack such conveniences. 

My district is an agricultural hot spot with farms that cover vast acreage in the 
beautiful Sail Joaquin valley. Workers are often geographically separated from their 
place of work by many miles with few, if any, viable alternatives for commuting. 

Without a car, getting to work can be nearly impossible, regardless of income. So it is 
vitally important they can find a safe, reliable car. And the last thing anyone needs is to 
find out that the car she has purchased has hidden damage that can greatly reduce the 
car’s value, or worse, present a safety hazard to her and her family. 

In the aftermath of Hurricane Katrina, this Committee’s attention was drawn to 
the fact that hundreds of thousands of cars were flooded and should not be resold and put 
back on the road. Although State laws usually require the title of the damaged car to 
carry a brand reflecting the car’s true condition, unscrupulous people find ways to obtain 
a new clean title in another State - a practice referred to as “title washing.” With a 
“clean” title, the path is cleared to sell the car to an unsuspecting consumer or business. 

Because of the varying state laws, the NMVTIS (“Nim-Vee-Tis”) system was 
mandated by the Anti Car Theft Act of 1992 to provide an interoperable electronic 
system for the States and for law enforcement to improve title efficiency and reduce 
firaud. However, technological barriers and chronic under-funding have prevented the 
system from truly helping to eliminate “title washing.” 

Recently, however, the DOJ has opened the system to the public and required 
information to be provided by private sector entities, such as insurance companies and 
salvage yards. While it is improving, the system remains only as good as the information 
that goes into it. Unfortunately, only 27 states are currently participating and providing 
information. And one of them - my home state of California - is not allowing the 
information to be made public. 

In the interim, the American entrepreneurial spirit has filled the information void 
and produced several competing information products that are commercially available to 
consumers and businesses to research a car’s history. Paying a handful of dollars to 
research a car for which a consumer will pay thousands is money well spent. I am 
pleased one of the companies, Experian, will testify today about their Auto Check service 
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and I am interested to hear whether NMVTIS will b ecome an additional tool for the 
consumer, or a replacement to private sector services. 

In addition to bu34ng a car with hidden damage, consumers must avoid other 
pitfalls to purchasing a used car. In fact, a plethora of State and Federal law's already 
exist to inform and protect consumers. The Federal Trade Commission’s Used Car Rule 
requires information of any existing warranty be disclosed through a Buyers’ Guide label 
on the car. And many States have laws restricting certain fees and mandating additional 
disclosures. 

Notwithstanding these protections, reports of some abusive sales and lending 
practices by a small minority of unscrupulous actors persist. The reports come at 
precisely the time when many of our fellow Americans have lost their jobs or have 
reduced income from the slowing economy and cannot afford additional costs. 

With many State budgets busting at the seams, the State and local enforcement we 
depend on to protect consumers is susceptible to the constraints of limited resources. 
Under this economic climate, we must ensure our laws work effectively to protect 
consumers and eliminate fraudulent practices that result in unnecessary costs to 
consumers. 

Owning a car is an expensive proposition. Financing costs, insurance premiums, 
maintenance, gas, and State and local taxes require a substantial portion of income for the 
average American. I don’t have to tell my fellow Californians - who may see our gas 
prices increase and vehicle registration fees increase this year to offset our budget deficit. 
But cars today are also safer, more advanced technologically, and last longer than any 
time in history. I think any discussion of affordability must also examine the role of 
Federal and State mandates and taxes. 1 also believe that if we want to help consumers, 
any measures we discuss must be carefully examined to ensure they do not increase 
compliance costs that only result in higher purchase prices and ownership costs. 

Mr. Chairman, I look forward to working with you to make sure consumers have 
access to the infonnation they need to make an informed car purchase and that 
unscrupulous actors who would violate the law are brought to justice. 


I yield back. 



10 


Mr. Rush. I want to thank the ranking memher. 

The next member the chair recognizes is the gentleman from 
Maryland, Mr. Sarbanes, recognized for 2 minutes for the purposes 
of opening statement. 

OPENING STATEMENT OF HON. JOHN P. SARBANES 

Mr. Sarbanes. Thank you very much, Mr. Chairman. Thanks for 
holding this hearing. You said it rightly when you pointed out that 
we have had a lot of focus on the subprime mortgage industry and 
all the abuses that have to be there but we are increasingly discov- 
ering that there was and continues to be in many respects a sort 
of subprime culture that has developed out there and the tentacles 
of it reach far and wide, and in some senses the place where 
subprime meets the financial entrepreneur is a place where preda- 
tors lurk and it is not just about a subprime culture, it is about 
an emerging predatory culture. Certainly in the arena in the pur- 
chase and sale of automobiles the potential for abuse is high. There 
is a legion of opportunities to take advantage of people and exploit 
people and that is what this hearing hopefully is going to shed 
some light on. 

I expect we will come from this hearing with many perspectives 
but among them will certainly be that additional protections for the 
consumer are needed in this arena, and another will be that the 
depths of this culture of subprime and the potential for predators 
is very high and extends to many arenas so we have to be vigilant 
for what those other arenas can be going forward. 

So thank you for calling this hearing and I am looking forward 
to hearing the testimony from the panel. Thank you. 

Mr. Rush. The chair thanks the gentleman. The chair now recog- 
nizes the former ranking member of this subcommittee, the former 
chair of the subcommittee, the gentleman from Florida, Mr. 
Stearns is recognized for the purposes of an opening statement for 
2 minutes. 

OPENING STATEMENT OF HON. CLIFF STEARNS 

Mr. Stearns. Good morning, and thank you, Mr. Chairman. 
Thank you for having this hearing. As you mentioned, in the 109th 
Congress I was chairman of the subcommittee. We examined this 
problem of title washing and fraud to discuss better ways to protect 
the consumers who unknowingly purchase these vehicles and they 
were damaged, and I thank you very much, Mr. Chairman, for con- 
tinuing the investigation. 

This year again we introduced the Damaged Vehicle Information 
Act, which is H.R. 1257, with my distinguished colleague from 
Texas, Mr. Green, and I thank him sincerely for his support. Our 
bill would require vehicle identification numbers, VINs, of totaled 
vehicles to be immediately sent to the vehicle history databases 
which would then be made available immediately to the public so 
that consumers would be provided with complete information re- 
garding any salvaged or flooded automobile that they may be pur- 
chasing. Towards that end, Mr. Chairman, I ask unanimous con- 
sent to put in the record a letter from the Salvage Auto Fraud Re- 
form Coalition, which represents millions and millions of vehicles 
and a list of the supporters including Experian, who is a witness 



11 


today, including, Mr. Chairman, the National Association of Minor- 
ity Automobile Dealers, for their support for Mr. Green and our 
legislation, H.R. 1257. May I put that in the record, Mr. Chairman, 
by unanimous consent? 

Mr. Rush. So ordered. 

[The information appears at the conclusion of the hearing.] 

Mr. Stearns. We are all aware, I think, of what the problem is, 
and as I pointed out, we have bipartisan support here. We had 80 
cosponsors in the last Congress and we worked it through the Na- 
tional Highway Traffic Safety Administration, NHTSA, to ensure 
this public disclosure of damaged vehicles. DOJ’s system, which is 
NMVTIS, the National Motor Vehicle Title Information System, 
was only recently made available to the public on January 30 and 
is operating off an incomplete database, so NMVTIS doesn’t specifi- 
cally track vehicles that have been damaged and had airbags de- 
ployed and the entry of data on this system often lags behind the 
time it takes to obtain a new title for a damaged car in another 
State. Thus, I believe NHTSA is the right agency to be charged 
with tracking damaged vehicle information, and of course, Mr. 
Chairman, as you know, this is in our jurisdiction and we have 
been a very strong advocate for the consumers, and I thank you for 
having this hearing. 

[The prepared statement of Mr. Stearns follows:] 
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Statement of the Honorable Cliff Stearns 
CTCP Subcommittee Hearing 

“Consumer Protection in the Used and Subprime Car Market" 

March 5, 2009 

Thank you, Mr. Chairman. 

I am pleased to be here today for this important consumer 
protection hearing on cars in the used and subprime market. 

In the 109* Congress while I was Chairman of this 
Subcommittee, we examined the problem of title washing and 
fraud to discuss ways we could better protect consumers from 
unknowingly purchasing flooded and damaged vehicles, and I 
thank Chairman Rush for affording us the chance to revisit this 
critical issue. 

This year, I have once again reintroduced my Damaged 
Vehicles Information Act (H.R. 1257) with my colleague from 
Texas, Mr. Green, and I thank him for his support. H.R. 1257 
would require vehicle identification numbers (VINs) of totaled 
vehicles to be immediately sent to vehicle history databases - 
which would be made available to the public - so that 
consumers will be provided with complete information 
regarding any salvaged or flooded automobile they may be 
purchasing. 

We are all well aware that title washing, although illegal, is still 
alive and well in the used car market. In the year 2005 alone, 
over 5 million vehicles were "totaled" by insurance companies. 
500,000 of these were from Hurricanes Katrina and Rita. These 
damaged cars can easily be transported from one state to 
another where the title of the car will no longer indicate the 
vehicle has been damaged. These kinds of vehicles pose a 
significant safety risk to the unknowing consumers who 
purchase them. 


1 
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My legislation, which has enjoyed broad bipartisan support 
including 80 cosponsors last Congress, works through the 
National Highway Traffic Safety Administration to ensure 
public disclosure of damaged vehicle information. DOJ's 
system NMVTIS (National Motor Vehicle Title Information 
System) was only recently made available to the public on 
January 30*** and is operating off an incomplete database. 
Additionally, NMVTIS doesn't specifically track vehicles that 
have been damaged and had airbags deployed, and the entry of 
data on the NMVTIS system often lags behind the time it takes 
to obtain a new title for a damaged car in another state. Thus, 1 
believe NITSA is the right agency to be charged with tracking 
damaged vehicle information. 

I thank the Chairman for holding this hearing and look forward 
to hearing from our witnesses. 


Brief Background: 


QUESTIONS (5 minutes) 


2 
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Mr. Rush. The chair thanks the gentleman. Now the chair recog- 
nizes my friend, the chair of the Oversight Subcommittee of this 
committee, the gentleman from Michigan, Mr. Stupak, is recog- 
nized for the purposes of opening statement for 2 minutes. 

Mr. Stupak. Thank you, Mr. Chairman. I will waive my opening 
as I would like to reserve my time for questions. 

Mr. Rush. The chair thanks the gentleman. The chair therefore 
proceeds to recognize the gentleman from Texas, my friend, Mr. 
Green, for the purposes of opening statement for 2 minutes. 

OPENING STATEMENT OF HON. GENE GREEN 

Mr. Green. Thank you, Mr. Chairman, for holding this hearing 
on consumer protection in the used car market. There are a num- 
ber of issues we will be looking at in the hearing. I look forward 
to hearing from our witnesses on financing scams, title washing 
and the ability of consumers to find basic background history of 
used cars. 

Used car scams have been around for decades but since 2001 in 
my hometown of Houston we have seen spikes in flood damage-re- 
lated fraud after Tropical Storm Allison, Hurricane Katrina and 
again last fall with Hurricane Ike. Technology has made Carfax 
and Autofax reports more accessible and programs like the DOJ’s 
National Motor Vehicle Title Information System, which more 
States are beginning to participate in, will help consumers and 
used car dealers alike. Unfortunately, some unscrupulous used car 
dealers will remain and the individuals they will take advantage 
of will most likely be those who are unable to access information 
such as vehicle history reports or simply don’t know it is available 
or where to find it. The president of the Houston Better Business 
Bureau stated in a Houston Chronicle article last March that their 
office still receives one or two complaints a week from individuals 
who have unknowingly purchased previously wrecked or otherwise 
damaged cars. For low-income individuals and families who do not 
own homes, a vehicle is probably their single biggest asset and de- 
pend on it for their income and can least afford to pay for repairs 
or go without that vehicle if it in the shop. 

I hope to hear from our witnesses on how we can best make vehi- 
cle history information available to all consumers prior to purchase. 
I also look forward to the testimony on abusive practices during the 
purchasing and financing process. This is something that the sub- 
committee has looked at in the past and the problems in accessing 
vehicle history but there can be just as much fraudulent activity 
in this part of the process and it disproportionately affects the 
same parts of the population. 

Again, I want to thank our chairman and my good friend from 
Chicago for holding the hearing. I look forward to working on legis- 
lation to solve that problem. I yield back my time. 

Mr. Rush. The chair thanks the gentleman. The chair now recog- 
nizes the gentleman from Georgia, Dr. Gingrey. 

OPENING STATEMENT OF HON. PHIL GINGREY 

Mr. Gingrey. Mr. Chairman, thank you. In the way of disclosure, 
I want to say that my dad and my two uncles were in the used car 
business almost all their adult lives, and I would like to have a dol- 
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lar for every hour I spent going with them to New York to Jerome 
Avenue to buy some of these used cars and take them south or sit 
around an auction lot for hours and hours while they were pur- 
chasing cars, so I have a lot of interest in this issue. 

Chairman Rush, I want to thank you for calling the hearing and 
it does affect so many Americans each year. The purchase of a used 
car, the United States Department of Transportation estimated in 
2007 that almost 41.5 million used cars were purchased in the 
United States. I have got four of them. In these challenging eco- 
nomic times, individuals around the country will first look to the 
used car sector when buying a car to keep their own cost down so 
therefore it is incumbent on this subcommittee to ensure that indi- 
viduals have access to the most pertinent and up-to-date informa- 
tion on the cars that they plan to purchase. 

In 1992, Congress took a large step toward preventing auto 
fraud, particularly this issue of title washing, when it passed the 
National Motor Vehicle Title Information System. I also applaud, 
Mr. Chairman, the work of my good friend from Florida, Mr. 
Stearns, for the work on this issue in both the 109th and 110th 
Congresses. He introduced the Damaged Vehicle Information Act to 
direct the National Highway Transportation Safety Administration, 
NHTSA, to provide information about the fair market value and 
the safety of automobiles. So I look forward to working with him 
on this legislation and with you, Mr. Chairman, during this Con- 
gress. 

You know, despite the attempts to compel the full disclosure of 
auto information through NMVTIS, there have been a number of 
obstacles at the State level to get the information distributed. As 
a result, the private sector through a number of sources has been 
able to fill the void left by the federal and State governments to 
get vehicle history information including title and damage informa- 
tion into the hands of the consumer. It is my hope that any legisla- 
tive remedy we may find will not undercut the ongoing efforts that 
the private sector is doing in their endeavors to help consumers. 

Mr. Chairman, as we move forward on this important issue, we 
must also recognize the number of existing federal and State laws 
that address a number of components of the used car industry. I 
would suggest that we move cautiously on the issue because it is 
critically important for us to enforce the laws that we already have 
before adding new layers of federal regulation and bureaucracy, but 
I know it is a problem. I look forward to hearing from all the wit- 
nesses this morning on this important issue, and Mr. Chairman, I 
yield back. 

Mr. Rush. The chair thanks the gentleman. The chair now recog- 
nizes the vice chair of the subcommittee, my friend from Illinois, 
Ms. Schakowsky, for 2 minutes for the purposes of an opening 
statement. 

OPENING STATEMENT OF HON. JANICE D. SCHAKOWSKY 

Ms. Schakowsky. Thank you, Mr. Chairman, for holding this 
hearing. 

As has been said, for many people buying a new or used car may 
be the largest purchase that they ever make outside of purchasing 
a home. Far too often, consumers with a lack of resources or poor 
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credit are taken advantage of and it is our responsibility to ensure 
that it doesn’t happen to anyone regardless of their income. Con- 
sumers should have access to reliable and accurate information, 
even if they don’t have access to Web sites or Consumer Reports 
magazine. Likewise, they should be assured that when they sign a 
contract, they are getting the best deal possible, even if they don’t 
have access to a lawyer or financial adviser. It is also imperative 
that outright instances of fraud are addressed and that the Federal 
Trade Commission has the appropriate authority and resources to 
do so. In Illinois in 2007, complaints about new and used car sales 
were one of the top 10 consumer complaints reported to the Office 
of the Attorney General that year. There were nearly 1,500 com- 
plaints in 1 year alone. It is clear that this is an issue that needs 
more attention. 

I also want to address the issue of cars sold across State lines 
with titles that have been cleared of the vehicle’s history. These 
histories may include accident damage or other circumstances such 
as natural disaster damage that is critical for the buyer to know. 
For instance, cars that were flooded during Hurricane Katrina had 
severe saltwater damage but were sold with titles that did not re- 
flect this history. Saltwater can be incredibly destructive to cars, 
making them more likely to break down. A car in the shop is cost- 
ing money and isn’t getting the owner to his or her job. 

It is not just a fairness-in-value issue. There are also serious 
safety concerns. A California teenager, Bobby Ellsworth, was killed 
in 2003 when the used pickup truck he was riding in crashed and 
the airbags did not deploy. The truck had been totaled in a pre- 
vious accident and resold at auction but the airbags had never been 
replaced. The spaces for the airbags were stuffed with paper tow- 
els. The National Motor Vehicle Title Information System is slowly 
being built and implemented by the Department of Justice to share 
information between States and with consumers. It is critical that 
this effort must move forward quickly. I say in my district we have 
many public transportation options but in general we remain car- 
dependent and it is our responsibility in Congress to ensure con- 
sumer protection for auto purchases. 

Thank you, Mr. Chairman. 

Mr. Rush. The chair now recognizes the gentleman from Iowa, 
Mr. Braley, for the purposes of opening statement. 

OPENING STATEMENT OF HON. BRUCE L. BRALEY 

Mr. Braley. Thank you, Mr. Chairman, and Ranking Member 
for holding this hearing. 

To my friend from Georgia, I think we have had some parallel 
life experiences. I have very fond memories of helping my uncle do 
inventory of parts at his dealership in my hometown of Brooklyn, 
Iowa, and he worked at that dealership for 60 years. My brother- 
in-law ended up working with him. 

One of the things that concerns me about this economic crisis is 
the ripple effect it is having on car dealerships all over the country 
who are being weeded out by automakers who are turning their 
backs on the dealership network that built their companies in the 
first place. But I also know that any business and any profession 
is only as strong as how the public perceives them, and usually it 
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is the weakest links in our professions and our businesses that 
drive the demand for public action and that is why this hearing is 
so important, Mr. Chairman, because we know from the materials 
that have been provided to the committee including the letter 
drafted by my attorney general, Tom Miller, that there are numer- 
ous problems that become some of the most compelling issues that 
attorneys general all over the country face on a daily basis, which 
is issues of consumer fraud that directly relate to these important 
purchases. 

I also, Mr. Ranking Member, grew up and live in a district where 
there are more pickup sales, I think, than there are automobile 
sales because of the large agricultural businesses that depend on 
those vehicles and so when these purchases are made, they are 
made with the understanding and the good-faith belief that the ve- 
hicles that are being obtained are going to live up to the represen- 
tations that have been made, and that is why even though these 
challenges are great and the solutions are not going to be easy for 
many people, the more we do together to create a system where the 
public and the dealers have faith that the product they are pro- 
viding lives up to the high expectations of consumers and this gov- 
ernment, the more we are going to move toward a day when we 
have faith and confidence that those purchases are going to be le- 
gitimate, they are going to be dependable, and I think that more 
than anything is going to restore confidence in the U.S. automobile 
industry, and that is why I look forward to working with everyone 
here today in making that day come. 

Mr. Rush. The chair will proceed now to recognize the gentlelady 
from Florida, Ms. Castor, for 2 minutes of opening statement. 

Ms. Castor. Thank you, Mr. Chairman. I will waive my opening 
statement at this time and I look forward to hearing the testimony. 

Mr. Rush. With that said, the chair now recognizes the gen- 
tleman from North Carolina, my friend, Mr. Butterfield, for the 
purpose of opening statement. 

OPENING STATEMENT OF HON. G.K. BUTTERFIELD 

Mr. Butterfield. Thank you very much, Mr. Chairman, for con- 
vening this very important hearing today and thank you for your 
leadership. I also thank the six witnesses for their anticipated tes- 
timony this morning. 

Mr. Chairman, I cannot say that my father was a used car dealer 
but what I can say is that my ex-wife’s father was a used car deal- 
er. He is a very delightful man who is now 90 years of age and is 
and was very respected in our community because he treated peo- 
ple right. 

Mr. Chairman, according to the Hill newspaper yesterday, I live 
in the fourth district from the bottom in terms of annual median 
income in the United States, number four from the bottom. That 
means I have a lot of poor people in my district and so this issue 
really strikes home to me. The experience of owning a car does tre- 
mendous things for a person. Not only does it get them to work, 
it gives them freedom, it gives them independence and pride, and 
certainly a great number of people in the United States have had 
this experience but for some the experience has not been so great. 
Many people including those who have low income or minorities or 
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they speak a different language, they have fallen victim to preda- 
tory dealers who take advantage of their lack of knowledge and ex- 
perience when purchasing a vehicle. 

Of particular interest to me is the abusive financing practices 
employed by some dealers. Many car dealers, and I have personally 
experienced this, discourage customers from securing private fi- 
nancing from a local bank. The dealers prefer to finance the deal. 
They shop around for financing companies that will split a higher 
interest rate with the dealer, benefiting both the dealer and the 
financer but harming the consumer. Another problem, Mr. Chair- 
man, is that some dealers charge excessive fees for processing pa- 
perwork. These fees can be as much as $700 on a car that isn’t 
worth much more than that. 

So Mr. Chairman, I have run out of time. This hearing today is 
most appropriate. I thank you for convening it and I look forward 
to the testimony of the witnesses. I yield back. 

Mr. Rush. The chair now recognizes my friend from my home 
State of Georgia, Mr. Barrow, for 2 minutes of opening statement. 

Mr. Barrow. I thank the chair. I will waive an opening. 

Mr. Rush. The chair thanks the gentleman. Now we will proceed 
to the gentlelady from Ohio. Ms. Sutton is recognized for 2 minutes 
for the purposes of opening statement. 

OPENING STATEMENT OF HON. BETTY SUTTON 

Ms. Sutton. Thank you, Mr. Chairman. Chairman Rush, thank 
you for holding this important hearing today on consumer protec- 
tion in the auto market. 

For many working families in Ohio, in my district and across the 
country, frankly, cars are essential to their livelihood. Consumers 
in the market for used cars need accurate and reliable information 
in order to make sound purchasing and financing decisions, and 
the National Motor Vehicle Title Information System went public 
on January 30, 2009. By facilitating the electronic exchange of in- 
formation between States, insurance companies and salvage yards, 
consumes will now have information about the history and condi- 
tion of used cars they are considering purchasing. The database 
system will protect consumers from fraud and unsafe vehicles and 
in addition taxpayer savings are estimated to be between $4 billion 
and $11 billion annually. 

Now, I am proud to note that Ohio is one of the 13 States that 
is already fully participating in the National Motor Vehicle Title 
Information System by providing data and inquiring into the sys- 
tem before issuing new titles. But we need to ensure that all of the 
States are fully participating and we need to find efficient ways to 
make the information available to consumers and buyers. Not all 
consumers have access to electronic media so I would be interested 
in hearing from the witnesses today on ways to provide the data- 
base services to consumers in addition to over the Internet. 

I look forward to the testimony and the recommendations from 
today’s witnesses, and I yield back the balance of my time. 

Mr. Rush. The chair thanks the gentlelady. Now we will proceed 
to the matter of the witnesses. We want to first of all thank the 
witnesses collectively for taking time out of your busy schedule to 
be here to share your information not only with the members of 
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this subcommittee and the Members of Congress but also the citi- 
zens of this Nation. You are indeed doing a great service for our 
country in that you have taken the time out to come and provide 
testimony on this very important and vital issue. 

I want to introduce you now and then, as is the new custom of 
this committee, we will have you sworn in for testimony after the 
introduction of each and every one of you. First of all, to my left 
and to your right, those in the audience, Ms. Eileen Harrington. 
She is the acting director of the Bureau of Consumer Protection for 
the Federal Trade Commission. We want to welcome you, Ms. Har- 
rington. Next to her is Mr. James H. Burch II. He is the acting di- 
rector of the Bureau of Justice Assistance for the Department of 
Justice. Mr. Burch, we welcome you. Next to Mr. Burch is Ms. 
Rosemary Shahan. She is the president of Consumers for Auto- 
mobile Reliability and Safety. We want to thank you and welcome 
you for your participation. Next we have Mr. John W. Van Alst. He 
is the staff director of the National Consumer Law Center. Mr. Van 
Alst, we certainly welcome you. Mr. Keith Whann is the general 
counsel of the National Independent Automobile Dealers Associa- 
tion. Mr. Whann, thank you and we welcome you. And last but not 
least is Mr. Scott Waldron, who is the president of a company 
called Experian Automotive, and we certainly welcome you for your 
participation. 

And now if you would join me in rising from your seats, we will 
issue the oath. Please let the record reflect that all witnesses once 
they have indicated will have answered in the affirmative. 
[Witnesses sworn.] 

Mr. Rush. Now we will begin with Ms. Harrington for the pur- 
poses of 5 minutes of opening statement. 

TESTIMONY OF EILEEN HARRINGTON, ACTING DIRECTOR, 
BUREAU OF CONSUMER PROTECTION, FEDERAL TRADE 
COMMISSION; JAMES H. BURCH H, ACTING DIRECTOR, BU- 
REAU OF JUSTICE ASSISTANCE, DEPARTMENT OF JUSTICE; 
ROSEMARY SHAHAN, PRESIDENT, CONSUMERS FOR AUTO- 
MOBILE RELIABILITY AND SAFETY; JOHN W. VAN ALST, 
STAFF ATTORNEY, NATIONAL CONSUMER LAW CENTER; 
KE ITH WHANN, GENERAL COUNSEL, NATIONAL INDE- 
PENDENT AUTOMOBILE DEALERS ASSOCIATION; AND SCOTT 
WALDRON, PRESIDENT, EXPERIAN AUTOMOTIVE 

TESTIMONY OF EILEEN HARRINGTON 

Ms. Harrington. Thank you very much. Chairman Rush, Rank- 
ing Member Radanovich and members of the committee. 

The Federal Trade Commission’s formal testimony has been sub- 
mitted for the record this morning. My oral statement and any 
questions that I answer reflect my views, not necessarily those of 
the Commission. 

Consumers in the market for a used car need access to truthful 
information that will help them make good purchasing decisions. 
The Commission’s Used Car Rule helps consumers get some impor- 
tant pieces of information. First, it prohibits dealers from making 
misrepresentations about the car, and second, it requires them to 
display a buyer’s guide on the used car that they are selling. The 
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buyer’s guide conveys to consumers whether the car sold is sold as 
is, meaning that the dealer assumes no responsibility for future re- 
pairs, or is covered by a warranty. If it is covered by a warranty, 
dealers must disclose what portion of the repair costs the dealer 
will pay. Because this information must be displayed on each used 
car offered for sale, shoppers can walk a used car lot and make im- 
mediate effective comparisons. Since 1985 the Commission has 
partnered with State and local consumer protection agencies to en- 
force the Used Car Rule. This partnership has resulted in hundreds 
of State enforcement actions as well as 80 federal actions and fed- 
eral civil penalty orders totaling more than $1 million. In addition, 
hundreds of state actions have been brought to enforce compliance 
with the rule and the FTC has directly supported those State en- 
forcement actions by providing training and investigative assist- 
ance. 

The FTC is currently reviewing the Used Car Rule to examine 
its effectiveness and to determine whether amendments could in- 
crease that effectiveness. As part of our review, we asked for com- 
ments and we have received many thoughtful comments, some 
from the panelists you will hear from today. Generally, commenters 
expressed support for the rule. Some suggest expanding its scope 
to require broader disclosures and others prefer to make only 
minor modifications. I can’t comment on the Commission’s likeli- 
hood of adopting any particular recommendation today but we will 
of course give all comments careful consideration as the Commis- 
sion considers next steps. 

Consumer education materials put out by the FTC encourage 
consumers to get information about a car’s condition by seeking an 
independent inspection and by checking the car information 
against the National Insurance Crime Bureau’s database of vehicle. 
These steps can help consumers avoid buying cars that have prior 
damage, and we are pleased, as some of the members have also in- 
dicated, that the Department of Justice’s National Motor Vehicle 
Title Information System, which compiles information from States, 
insurance carriers and salvage yards, has recently been made 
available to consumers. The emergence of these and other publicly 
available databases can help consumers get accurate information 
about a car’s titling, odometer data and certain damage history, 
and the Commission staff is updating our education materials to 
tell consumers about the newly available DOJ system. And we cer- 
tainly recognize comments made by some of the members about the 
digital divide, how to get information to consumers who don’t have 
Internet and electronic information access is a big challenge, and 
I am happy to talk more about that later in questions and answers. 

Of course, to buy a car, a consumer usually needs a loan. At the 
FTC, we protect consumers at every stage of the credit lifecycle 
from when credit is first advertised to when debts are collected. 
The Commission does this by enforcing section 5 of the FTC Act, 
which prohibits unfair and deceptive acts and practices as well as 
through enforcement of the Truth in Lending Act. Most recently 
the FTC’s work in this area has focused on mortgage lending but 
the FTC has previously brought 29 cases alleging deception in the 
advertising of financing and lease terms for cars. In these cases car 
manufacturers, dealerships and ad agencies settled FTC charges 
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that their ads misrepresented credit or lease terms available to 
consumers. 

As important as loan origination is, however, it is just as impor- 
tant for consumers to avoid falling deeply into debt on a loan se- 
cured by their car. Some debt cycles can begin with an emergency 
need for cash that is fulfilled by costly car title loans. The Commis- 
sion enforces the Truth in Lending Act to make sure consumers 
know the cost of credit including high-cost payday and car title 
loans, and the Commission protects consumers who fall into debt 
by enforcing the Fair Debt Collection Practices Act. Pursuant to 
these statutes, the FTC investigates and brings law enforcement 
actions against lenders, abusive debt collectors, credit repair com- 
panies and debt settlement firms who target delinquent customers 
who are in default. 

Thanks again for the opportunity to testify. I am happy to take 
your questions. 

[The prepared statement of Ms. Harrington follows:] 
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Chairman Rush, Ranking Member Radanovich, and members of the 
Subcommittee, 1 am Eileen Harrington, Acting Director of the Bureau of Consumer 
Protection of the Federal Trade Commission. I appreciate the opportunity to appear 
before you today to discuss consumer protection issues connected to the purchase and 
financing of used cars, and related subprime credit issues. 

This testimony will discuss three main challenges that consumer protection 
agencies face in the used car market: identifying and making available to consumers 
important information about the car, such as its condition and history, so they can make 
sound purchasing decisions; preventing deception in the financing of car loans; and 
helping consumers avoid debt cycles that can lead to the repossession of the car. In each 
of tliese areas, federal and state consumer protection agencies share authority and 
responsibility. For its part, the Commission issued the Used Motor Vehicle Trade 
Regulation Rule' (“Used Car Rule” or “Rule”), which requires that certain disclosures 
about warranties be made to consumers. The Rule has helped consumers purchasing used 
vehicles to know what they are buying, and we are currently in the process of reviewing 
the Rule.^ The FTC has worked cooperatively with state and local authorities to enforce 
the Rule’s requirements. In addition to the Rule, the Commission’s primary law 
enforcement tool is its authority under Section 5 of the Federal Trade Commission Act,^ 
which the Commission has used to bring law enforcement actions against deceptive 

' Used Motor Vehicle Trade Regulation Rule, 16 C.F R. Part 455 {1984). 

^ Used Motor Vehicle Trade Regulation Rule, Request for Public Comments, 73 Fed. Reg. 42285 (July 2 1 , 
2008). Seeakn Press Release, Federal Trade Commission. FFC Approves Federal Register Notice on 
Regulatory Review of the Used Car Rule (July 16. 2008), available at 

.httPC w,wwyftc-i;qy^ 

’ 15U.S.C. §45, 
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advertising of car loans and deceptive lending. The Commission complements its law 
enforcement work with extensive consumer education and outreach to help consumers 
inform themselves and make better choices. 

I. Getting Information .4bout the Used Car 

To make a sound decision on the purchase of a used car, a consumer should look 
for information about the condition and history of the car under consideration, as well as 
any warranty offered on the vehicle, if any, and its terms of coverage. Some necessary 
information is ascertainable only through an independent inspection of the car. Other 
helpful information about the value and safety gf the oar is stored in extensive databases 
maintained by state authorities, insurance companies, and salvage yards. The consumer 
also needs to know whether the car comes with a warranty to mitigate the risk of broken 
or damaged systems. While a great deal of information about specific cars is kept by a 
variety of sources, the challenge is to find efficient ways to make the information 
available to consumers. 

A. Vehicle History Information 

Information about a car’s history can help consumers avoid purchasing cars that 
have been totaled, have sustained flood damage, have had their odometers altered, or 
have been bought back as “lemons” under state lemon laws. The states play an important 
role in collecting and putting this information into the hands of consumers. First, the 
states regulate car titles, and according to a recently released report from the National 
Association of Attorneys General (“NAAG”), “most states have laws requiring that the 
title be branded to show that a vehicle was previously titled as salvage, flood or rebuilt, or 
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with equivalent terms indicating prior damage.”^ Second, many states impose disclosure 
requirements on sellers, mandating the disclosure of damage history or the 
manufacturer’s repurchase of the car pursuant to a state lemon law.^ 

Disclosure and titling requirements, however, do not necessarily ensure that 
consumers will receive accurate information about the history of a used car. 
Unscrupulous sellers can cover up a negative history by making cosmetic fixes to the car 
and moving the car across state lines to obtain a clean title in a different state. In some 
instances, insurance companies - which are well-suited to record information about the 
condition of cars they insure - have been charged with selling used cars that should have 
had their titles branded as “salvage.”* Consumers who unwittingly purchase damaged 
vehicles suffer financial harm when they need to make repairs and when the value of 
their cars plummet as their history comes to light. Even more troubling are the safety 
risks to consumers who drive vehicles with damaged electrical or mechanical 
components. State oversight and enforcement are critical because this kind of deceptive 
suppression of negative, highly material information tends to be local in nature.^ 

Database services that gather information from state and local authorities, salvage 
yards, and insurance companies provide consumers with an independent and efficient 
means of checking a vehicle’s history and thereby avoiding many of these problems. On 


Ellen Taverna, Clearing the Road of Flood Damaged Vehicles, NAAGAZET'f E, Vol. 3, No. 1 , at 3 (Feb. 
1 8, 2009), available ai http:.. www-ua aa.oiU/c leanng-tlic-mufl-of-nood-damagcd-yehLcIes.php. 

Id 

* Id. at 4 (noting that Iowa Attorney General Tom Miller reached a settlement with Progressive Insurance 
Company of Ohio). 

' Id. at 4 (stating that although automobile-related fraud cases are local in nature and rarely undertaken on a 
multi-state basis, the attorney generals share infomiation regularly). 
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January 29, 2009, the Department of Justice announced the National Motor Vehicle Title 
Information System (“NMVTIS”), an online computer system intended to provide 
accurate information about a vehicle’s titling, odometer data,® and certain damage 
history.’ The information currently is gathered from 36 states, auto recyclers, junk yards 
and salvage yards, and insurance carriers.'® The system went live for consumers on 
January 30, 2009. ' ' This database will help consumers obtain information about vehicle 
history, and will help state authorities verify the history of a car before a new title is 
issued. In addition, the National Insurance Crime Bureau (“NICB”)'^ maintains a 
database that includes flood damage and other information that consumers may access for 
free to investigate the history of a car by its vehicle identification number (“VIN”). 
Commercial providers, such as CARFAX, also provide car history reports for fees 
ranging from S30 to $40.'^ A consumer can also find out whether a car was subject to a 


* The Department of Justice enforces federal laws and regulations that prohibit altering an odometer with 
the intent to change the mileage on it and require odometer disclosure statements. See Motor Vehicle 
Information and Cost Savings Act, 49 U.S.C. § 32705; Odometer Dislosure Requirements, 49 C.F.R. Part 
580. 

’ Press Release, U.S. Department of Justice, Notional Auto Fraud and Theft Prevention System Goes Live 
(Jan. 29, 2009), available at .hitp.:jZ,wwwqjpaisiloi.^>v4ie\ysrootIi3)ressrctoises^^^^^ 


' ' Id. The information is available through third-party fee-for-service websites. 

'■ The National lasurancc Crime Bureau is a not-for-profit organization that partners with insurers and law 
enforcement agencies to identify, detect, and prosecute insurance fraud. 
ht{ns::;'N\vv%,nich,prgcpsirdcyc^^ 

CARFAX offers consumers the option of purchasing one report for $29.99, 10 reports for $34.99, and 
unlimited reports for 30 days for $39,99, It may access different databases than NMVTIS, and therefore, 
provide different information in its reports. See hiip: 'ww w.carfa s.cntn. . .Some consumer groups and 
media reports have raised concerns that these reports do not contain complete information. 
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safety recall from the National Highway Traffic Safety Administration (“NHTSA”),'^ 
car manufacturers, or other sources through online searches.'"' These important sources 
of information can help educate consumers about the history and condition of the used 
car they are considering purchasing. 

B. The Commission’s Used Car Rule 

Consumers also need information about whether the cars they are considering are 
covered by any warranties, and if so, the extent of the warranties and portion of repair 
costs, if any, the warranties cover. The FTC’s Used Car Rule prohibits dealers from 
misrepresenting the mechanical condition of a used car and requires them to disclose if 
the car is sold without any warranty, or if a warranty is offered, the terms of the wamanty. 
The disclosures must appear on a Buyers Guide label displayed on any used cars offered 
for sale. The Buyers Guide is intended to counter deceptive statements in the sale of used 
cars, including by warning consumers that spoken promises are difficult to enforce and 
by encouraging them to seek independent inspections of used cars. Such inspections can 
alert consumers to problems with the car’s condition and, possibly, historical information 
about prior accidents. Between 1985 and 2000, the Commission brought more than 80 
actions to enforce the Used Car Rule, and obtained civil penalty orders totaling more than 
SI million."’ In addition, hundreds of state actions have been brought to enforce 


The NHTSA provides inlbnnation about safety recalls on its website. See hup: \vw \'. - 

See, e.g., http:.. vv wvv.foni.c omowiicr-s e r vic cs/ maintenance-stervice/recan- iurormanGn: 
hup;- ^vww.automobilcniag.com/g rccails i ndex.html . 

Press Release, Federal Trade Commission, Sweeping Chicago's North Shore, FTC and Slate 
Investigators Check Used Car f^ealcrs for Required “Buyers Guides” (June 30, 2000). uvailahle at 
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compliance with the Rule,'^ and the Commission assists such initiatives with training and 
investigative support. 

The Commission is currently conducting a periodic regulatory review of the 
Rule.'® Associations of automobile dealers and state law enforcers alike agree that the 
Buyers Guide disclosures effectively convey warranty information that is meaningful to 
consumers.'® Comments filed by NAAG and the International Association of Lemon 
Law Administrators recommend that (he Rule be broadened to require disclosure of 
whether cars were repurchased under state lemon laws and whether there are applicable 
state warranties and manufacturer warranties.^® State agencies also advocate mandatory 
disclosure of vehicle history, including any branding on the title, and prior known use of 
the car, such as whether it was a rental car, taxi, or other commercial vehicle.^' 

Consumer advocates urge more sweeping changes to the Rule that would increase 


“Many states have laws or regulations that are similai- to the Used Car Rule while other states incorporate 
the Rule by reference in their state laws. Others simply pursue violations as per se violations of state 
consumer fraud laws.” Tavema, supra note 4, at ,“>. 

'* Used Motor Vehicle Trade Regulation Rule, Request for Public Comments, 73 Fed. Reg. 42285 (July 2 1 . 
2008). The Used Car Rule review is part of a continuous, comprehensive program whereby the 
Commission subjects each of its regulations and guides to formal scrutiny, with public comment, at least 
every ten years to ascertain whether the nile is still necessary and whether amendments could increase the 
mle’s effectiveness or lessen its compliance burden on industry. Upon the request of consumer groups, the 
FTC extended the comment period on the Used Car Rule review by 60 days. 73 Fed. Reg. 55458 (Sept, 25. 
2008), The comment period closed on November 18, 2008. 

'"Comment of NAAG, available iir hiip:.; wwryTtt^iyrWgjinnienisvuscdcam 
Comment of National Automobile Dealers .Association, available at 
hup:, vv'vw. Ik. aov os. comitionts usedc.intiic/5 .t 6945-000 1 fr.pdf. 

Comment of NAAG, and Attachment A, available at 
hllPT>yww,jtc.gov7os/coirimems usedciiTTule‘536945-0IK)l3.htiii- 

Ida Comment of Wisconsin Department of Transportatioii, nvm/nhfr' nr 
hllp: A 'V>v lk,ugy;ps/cqrnmcnis usedcariiilc '5369^4)0021.jxir 
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penalties for non-compliance and would require dealers to conduct inspections, check 
VINS against the NMVTIS database, and disclose additional information,’^ 

The Commission will give careful consideration to all comments and suggested 
amendments to the Rule as it determines next steps. Should the Commission commence 
a proceeding to amend the Rule, it will consider whether there are prevalent unfair or 
deceptive acts or practices that cause harm to consumers, whether the proposed 
disclosures would remedy that harm, and whether the benefits of amendments to the rule 
would exceed their cost.^^ It will also provide all interested parties with the opportunity 
to comment at each stage of the proceeding. 

C. Consumer Education 

The FTC creates and distributes consumer education materials to help meet the 
challenge of infonning consumers about what information to gather when shopping for a 
used car. The Commission posts consumer education materials on its website and 
distributes materials to a network of “on-the-ground” partners, such as auto dealers, 
community banks, high schools, libraries, and other local organizations. Among other 
things, the FTC advises consumers to inspect used cars carefully for water damage, 
conduct a title search on the car, and check the car’s history in the NICB’s database of 


Comment of Consumer Action, Consumers for Automobile Reliability and Safety, Consumer Federation 
of America, Consumer Federation of California, National Consumer Law Center, U.S. Public Interest 
Research Group, and Watsonville Law Center, available at 
httffiiAKtcw JilCaovAK/ctunmenls uscdciirriileo?69d5-(KXi 1 5 ,pdl‘ 


The standard of review was set out in the Commission’s Credit Practices Rule, 49 FR 7740, 7742 (Mar. 
I, 1984), and is based on Section 18(d)(2)(B) of the FTC Act, 15 U.S.C. 57a(d)(2)(B), w'hich states that 
“[a] substantive amendment to, or repeal of, a rule promulgated under sub.section (a)(1)(B) shall be 
prescribed, and subject to judicial review, in the same manner as a rule prescribed under .such subsection.” 
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vehicles.’** In its 14-page Buying a Used Car guide,*’ the agency encourages consumers 
to seek an independent pre-purchase inspection of the car; explains what it means to buy 
a car “as is” or without a warranty; describes warranties and their limitations; and 
suggests options consumers may pursue if they experience problems after the purchase. 
Because the inspection is such an important part of the purchase, the guide advises 
consumers on the difference between a safety inspection and a mechanical inspection, 
describes how to find certified inspectors, and suggests options if a dealer will not allow 
the consumer to remove the car from the lot. Since 2004, the Commission has 
distributed more than ! 75,000 guides in English or Spanish, and, in addition, the 
information was accessed online approximately 144,000 times. 

IL Financing the Purchase of the Car 

Consumer evaluations of what they can afford to purchase are guided in large part 
by the payment and financing terms of available loans. Deceptive practices in the sale or 
marketing of loans can cost consumers thousands of dollars, and in some cases, threaten 
their ability to repay the loans. Deceptive loan practices can take many forms, including 
misrepresentations about the terms of the loans, concealment of interest rates, fees, and 
other charges, and “packing” loans with unwanted products. Because loan terms and 
paperwork are often opaque to consumers, the challenge for consumer protection law 

Federal Trade Commission, Hurricane Recovery; AulomobiJes, available at 
hlip: .yvv vvw.rrc-gc>v.-bcp. edu. microsiles recovervf humca nc.-consumcr intb.himl/r'aiuo. 

Federal Trade Commission. Buying a Used Car (June 2008), available at 
http:/-ww\v.r{c.c.cf\ bcp edti ptibs c on.sumcr/auto .Sf'auiO.Tpdr. 

The agency also engages in business education, and several years ago, formed a partnership with the 
National Independent Automobile Dealers Association to print and distribute A Dealer ‘s Guide to the Used 
Car Rule. 
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enforcement agencies is to identify deceptive or otherwise unlawful lending practices, 
and to use multiple strategies to combat them. 

The Commission brought 29 cases challenging deception in the advertising of 
finance or lease terms for cars between 1990 and 2000.^^ These cases involved car 
manufacturers, dealerships, and advertising agencies, and the FTC alleged that these 
entities made bold promotions of low costs or terms that omitted or buried key costs, or 
that misrepresented the terms available to consumers. 

According to the Commission’s complaints, in some instances advertisements 
emphasized low monthly payments, and omitted or failed to conspicuously disclose huge 
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See In re Simmons Rockwell Ford Mercury, Inc ("Simmons Rockwell"), FTC Docket No. C-3950 (Apr. 
27, 2000); In re R.N. Motors. Inc. ("R.N. Motors FTC Docket No. C-3947 (Apr. 27, 2000); In re Dunphy 
Nissan, Inc. ("Dunphy FTC Docket No. C-3924 (Feb. 7, 2000); In re Northeast Auto Outlet, Inc. 
("Northeast FTC Docket No. C-3925 (Feb. 7, 2000): In re Marty Sussman Organization, Ijic. , FTC 
Docket No. C-3923 (Feb. 7, 2000); In re Norristown Automobile Co., Inc., FTC Docket No. C-3922 (Feb. 

7, 2000); In re Pacifico Ardmore, Inc., FTC Docket No. C-3920 (Feb. 7, 2000); In re Pacifico Ford, Inc., 
FTC Docket No. C-3921 (Feb. 7, 2000); In re Chrysler Corp. ("Chrysler"), FTC Docket No. C-3847 (Jan. 
4, 1 999); In re Bozell Worldwide Inc. ("Bozell"), FTC Docket No. 3845 (Jan. 4, 1999); In re Martin 
Advertising, Inc. ("Martin ’), FTC Docket No. C-3846 (Jan. 4, 1 999).- In re Grey Advertising, Inc. 

("Grey”), FTC Docket No. C-3793 (Apr. 6, 1998); In re Foote. Cone, and Betding Advertising, Inc. 

("Foote Cone"), FTC Docket No. C-3792 (Apr. 6, 1998); In re Rubin Postaer and Associates. Inc. ("Rubin 
Postaer”), FTC Docket No. C-3794 (Apr. 6, 1998); In re Toyota Motor Sales, U.S.A., Inc., FTC Docket 
No. C-3776 (Jan. 5, 1998); In re Volkswagen of America. Inc., FTC Docket No. C-3778 (Jan. 5, 1998); In 
re Bommarito Oldsmobile, Inc. ("Bommarito"), FTC Docket No. C-3774 (Jan. 5, 1998); In re Beuckman 
Ford, Inc., FTC Docket No. C~3777 (Jan. 5, 1998); In re Suntrup Ford. Inc. ("Suntt'up”), FTC Docket No. 
C-3779 (Jan. 5, 1998); In re Lou Fusz Automotive NetM'ork. Inc. ("Lou Fusz"), FTC Docket No. C-37S0 
(Jan. 5, 1998); In re Herb Gordon Auto World, Inc. ("Herb Gordon FTC Docket No. C-'3734 (Apr. !5, 
1997; corrected Apr. 18, 1997); In re Haling Bros. Chevrolet. Inc. ("Huling"), FTC Docket No. C-3732 
{Apr. 14, 1997); In re General Motors Corp. ("General Motors FTC Docket No. C-3710 (Feb. 6, 1997); 
in re American Honda Motor Co. ( "Honda FTC Docket No. C-3? 1 1 (Fch. 6, 1 997); In re Mazda Motor 
of America. Inc. ("Mazda"), FTC Docket No. C-3714 (Feb, 6, 1997): In re Mitsubishi Motor Sales of 
America, Inc. (‘'Mitsubishi"}, FTC Docket No. C-3713 (Feb. 6. 1997); In re American Isuiu Motors, Inc 
("Isuzu FTC Docket No. C-3712 (Feb- 6, 1997); In re Jerry v Ford Sales. Inc. ("Jerry ‘s Ford'), FTC 
Docket No. C-3612 (Aug. 29, 1995; corrected Sept, 15. 1995); In re Collins Buick, Inc. (‘‘Collins'’), FTC 
Docket No. C-3426 {May JO, 1993). These cases were resolved by consent agreements. 

The Commission has also obtained civil penalties for violations of certain lease or credit advertising 
orders. See United States i'. Mazda Motor of America. Inc. No. SACV- 99-1213 AHS (C.D. Cal. Oct. 7, 
1999) (Consent Decree); United States v. Suntrup Buick-Pontiac-GMC Truck. Inc., No, 4;99CV01 746CEJ 
(E.D. Mo. .Nov. 22, 1999) (Consent Decree). 
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balloon payments or additional monthly payments in much higher amounts.’'^ In others, 
ads highlighted specific financing rates, when the true rates were much higher/® Certain 
ads either did not disclose other key cost terms or hid them in fine or virtually illegible 
print, in inaudible audio, or obscured by music, or images/' Some ads misrepresented 
that consumers could purchase a vehicle by making low monthly payments or other 
terms, when, in fact, the offers were for leases/^ The Commission also charged 
advertising agencies that created and disseminated the challenged lease or credit 
advertisements/® On the national level, car manufacturers’ advertisements appear to 
have improved as a result of these efforts. 

Some consumer advocates have warned of emerging problems in the financing of 
used cars/'* Dealers may raise customer interest rates on the pretext that the previously 
agreed upon terms arc no longer available, a practice known as “yo-yo financing.” 
Dealers may falsify loan documents, or sell and finance vehicles but then fail to pay off 
the dealers’ existing debt on the vehicle, leaving consumers in debt and in danger of 
having their newly purchased cars repossessed. These reported practices are troubling 
and some may indicate criminal fi-aud. The Commission will continue to gather 


General Motors: Mitsubishi'^ Jerry 's Ford; Herb Gordon: Collins, supra note 27. 

JerryFs Ford; Hiding, supra note 27. 

See e.g.. Mazda; General Motors; Honda; Mitsubishi; fsuzu; Urns Fusz: Bommarito; Suntrup; Dunphv, 
supra note 27 

Dunphy: Northeast, supra note 27. 

See Grey: Foote Cone: Rubin Postaer: Bozell; Martin, supra note 27. 

See Letter from C:onsumers for .Auto Reliability and Safety, the National Consumers League, the 
National Association of Consumer Advocates, and Consumer Action to the Honorable Nancy Pelosi 
(December 3, 2008). 
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information about such practices and evaluate whether specific instances of fraud merit 
the attention of our state partners or independent federal action. 

In addition to its enforcement work, the Commission has created materials to help 
educate consumers on how to shop for loans on cars, most notably a guide entitled 
Understanding Vehicle Financing. The FTC makes this guide available in English and 
Spanish on the FTC’s website. 

in. Keeping the Car 

In troubled financial times, consumers may find themselves in need of emergency 
loans that they secure with their cars. Others may find themselves owing more on their 
car loans than their cars are actually worth. These circumstances can lead to a cycle of 
debt that jeopardizes consumers’ ability to keep their cars. 

A. Car Title Loans 

Consumers in the subprime credit market who own cars and need emergency cash 
may resort to car title loans. Like payday loans, car title loans are short-term, high- 
interest loans — in this case, secured by title to the borrower’s car.^* Although the loans 
are made for relatively small amounts — often a few hundred dollars — the car that 
secures the loan typically has a much greater value. Because the loans are fully secured, 
title lenders can make loans without evaluating the borrower’s ability to repay the debt. 
Annualized interest rates are extremely high. For example, a 2005 study of Illinois title 

” Federal Trade Commission, Understanding Vehicle Financing (March 2007), available at 
http: /WWW .tic. u!)V hep, cdu nubs coiisurncivautos/aiii04.pdi'- 

Title lenders may also refer to such loans as “sales and leasebacks,” “title pawns,” or “motor vehicle 
equity lines of credit" in an effort to evade usury laws. Amanda Quester & Jean Ann Fox, The Center for 
Responsible Lending and The Consumer Federal of .America, Car Title Lending: Driving Borrowers to 
Financial Ruin, at 1 1 - 12 (April 14, 2005). 
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lenders found annual percentage rates averaging a troubling 256 percent, *' Furthermore, 
according to a report released by the Tennessee Department of Financial Institutions, 
some lenders charge interest rates well in excess of what applicable state law allows and 
charge fees that are not permitted under applicable state law, such as late fees, lien 
recording fees, repossession fees, application fees, renewal fees, trip charges, and storage 
fees.^* 

The high interest and fee charges can make full repayment by the due dates of the 
loans unaffordable. A borrower in these circumstances has little choice but to make 
interest payments and roll-over (or renew) the balance of the loan into a new loan with, of 
course, additional fees.^** As the fees mount, it becomes increasingly difficult to pay off 
the principal balance. By the time their loans are ultimately repaid, some borrowers have 
paid several times the original loan amounts.'**’ Other borrowers find that they simply 
cannot reduce their principal balances, and end up having their cars repossessed even 
after making payments in excess of the original loan amounts.*' 

Because some state laws limit interest rates or certain fees and charges, state 
agencies play a key role in protecting consumers by examining loan documentation for 
unauthorized charges. In addition, the Commission has used its authority under the FTC 

Woodstock institute and The Public Auction Foundation, Debt Detour: The Automobile Title Lending 
Industry In Illinois, at 2 (Sept. 2007), available at hltDr '/w'.VAV .resDonsibleleriding.oi t.’/DcH's ilehl-delom .p(ll'. 
The report was based on a study of loans in default, not all loans made. 

Tennessee Department of Financial Institutions, Report to the Tennessee General A.ssembly, Pursuant to 
Public Chapter 440, Acts of 200.’), .Section 7(e), at 6 (Feb. 1 , 2006). 

Id. at 6 (compiling survey resuit.s showing that Tennessee car title lenders on average renewed loans 7 
times); Quester & Fox, supra note .76, at 6. 

Quester & Fox, supra note 36, at 6 - 7. 

W. 
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Act to challenge deception in the sale of small-money loans secured by car titles.^* The 
Commission remains alert to allegations that title loan companies use deception to 
victimize borrowers, and as always, welcomes information from consumers, state 
agencies, and consumer advocates to help identify law breakers. 

B. Negative Equity and Repossession 

According to some consumer groups with expertise in this area,**^ consumers are 
facing a credit crunch on their car Joans. Simply put, some consumers owe more money 
on their loans than their cars are worth. This negative equity problem means that 
consumers who trade in used cars are rolling their debt into their next vehicle purchases, 
thus digging themselves deeper and deeper into debt. 

The Commission uses all the tools at its disposal to increase its protection of 
consumers who fall into debt. The FTC brings law enforcement actions against those 
who engage in unfair or deceptive acts and practices in violation of Section 5 of the FTC 
Act,"'^ as well as against violators of specific credit statutes, such as the Fair Debt 


For example, the Commission sued Stewart Finance Company in 2003, charging it with (1) deceptively 
packing costly products, such as auto club memberships, into loans secured by the borrower’s car; (2) 
deceiving consumers into taking out costly renewal loans; and (3) failing to make accurate disclosures 
under the Truth In Lending Act. FTC v. Stewan Finance Companyy No. 1 :03 CV 2648-JTC (N.D. Ga. 
Sept. 2003), liit p://wrvw .ftc.i;ov'ona/2003 '09 siewari.slitni. Similar charges, alleged in an administrative 
complaint against The Money Tree, were settled in 1997. In Re The Money Tree, FTC Docket No, C-3735 
{April 28, 1997), lillp://www.ftc.s:ov>'oimT997,'02drec.v.s htm . 

■” See Letter from Consumers for Auto Reliability and Safety, et al., supra note 34 (citing a report from J.D. 
Power and Associates Power Information Network, and articles in the Los Angeles Times and Automotive 
News). 


For example, in the past year, the Commission has brought six cases targeting mortgage foreclosure 
rescue scams, including a case filed in February. FTC v. National Foreclosure Relief. Inc., .No. SACV09- 
1 17 (C.D. Cal. Feb. 2, 2009); FTC v. National Homeieam Solutions, LiC, No. 4:08-5 cv-00067 (E.D. Tex. 
Feb 26, 2008); FTC v Mongage Foreclosure Soluiions. Inc., No. 8:08-cv-00388 (M.D. Fla. Feb. 5, 2008); 
FTC V. Foreclosure Soluiions. LLC. No. 1 :08-cv-0l07.5 (N.D. Ohio Apr. 28, 2008); FTC v. United Home 
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Collection Practices Act and the Credit Repair Organizations Act. Since 1999, the FTC 
has brought 21 lawsuits for illegal debt collection practices and 42 cases against 
defendants that allegedly misrepresented the credit-related services they would provide. 
Most recently, in October 2008, the Commission and 24 state agencies announced a 
crackdown on 33 credit repair operations - entities that allegedly made deceptive claims 
that they could remove negative information from consumers’ credit reports, even if that 
information was accurate and timely. The agency also distributes extensive consumer 
education materials about debt collection, debt relief services, credit repair, and related 
topics to help consumers in financial distress take steps to protect themselves.'’^ Most 
notably, the Commission distributes a guide on vehicle repossession that explains how 
repossessions work and the rights of creditors and consumers.'" Since fiscal year 2004, 
we have distributed more than 173,000 guides to local organizations, such as schools, 
legal services offices, credit counseling agencies, among others, and during this period, 
this information has been accessed on our website more than 300,000 times. 

CONCLUSION 

Consumers in the market for used cars face challenges as they try to make sound 
purchasing and financing decisions. They need access to reliable information about the 
condition and history of the car, as well as financing packages that contain all required 


Savers. LLP , No. 8:08-cv-0l 735 (M.D. Fia. Sept. 3, 2008); FTC v Safe Harbour Foundation of Florida. 
Inc., 08 C 1185 (N.D. 111. Feb, 27, 2008). 

Numerous consumer education publications for consumers are posted on the FTC website on a page 
labeled “In Debt” and are available in print from a variety of sources. See 
h!ffi;7w;^;,rtc.g(iy;bcE;mcnus/ciyBuinericrcihfdehi,;di|m. 

” Federal Trade Commission, Vehicle Repossession; Understanding the Rules of the Road (Nov. 2008), 
avadahle at hup: >v\v\v. fic.griv bcp/C|lu7piibs,;cpjisunKM aiUt d-ptll- 
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disclosures and are free of deception. Equally important, consumers in need of 
emergency loans who are considering borrowing against their cars need accurate 
information about the costs and terms of offered loans, so that they can make fully 
informed decisions about the risks of the debt. Through targeted law enforcement, 
partnerships with state and federal law enforcement authorities, increased vigilance on 
emerging practices, and consumer education, the Commission will work with the 
Committee to continue to help consumers avoid the pitfalls in the used car marketplace. 
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Mr. Rush. The chair now will recognize Mr. Burch for the pur- 
poses of opening statement. Please limit your comments to 5 min- 
utes. 


TESTIMONY OF JAMES H. BURCH, II 

Mr. Burch. Mr. Chairman, Ranking Member Radanovich and 
other distinguished members of this subcommittee, I am pleased to 
have the opportunity to discuss with you today the Department of 
Justice’s efforts to protect consumers from fraud and unsafe vehi- 
cles through the National Motor Vehicle Title Information System, 
what we call NMVTIS. We appreciate this subcommittee’s interest 
in consumer protection by preventing auto theft and fraud. 

Fraud involving vehicles is a profitable business for criminals 
and one that burdens States, the auto industry, insurers and con- 
sumers. According to estimates in the 2007 Uniform Crime Reports 
from the FBI, there were 1.1 million vehicles stolen nationwide. 
The National Insurance Crime Bureau reports that auto theft alone 
costs consumers and insurance companies nearly $8 billion per 
year. In an effort to combat automobile theft and fraud, NMVTIS 
was established by Congress in 1992. In 1996, by amendment. Con- 
gress moved responsibility for NMVTIS from the U.S. Department 
of Transportation to the Department of Justice because of the De- 
partment’s overall goal of reducing theft and fraud. 

NMVTIS enables users to access automobile titling information 
including brand history and certain historical theft data through a 
web-based system. It also facilitates the electronic exchange of in- 
formation between States, which improves titling efficiency and re- 
duces fraud. This exchange of information is particularly helpful in 
combating vehicle identification number, or VIN, cloning and title 
washing, which are significant problems and growing trends in the 
United States. By making available in one system specific pieces of 
information from motor vehicle titling agencies, automobile recy- 
clers, junk and salvage yards and insurance carriers across State 
lines, NMVTIS protects States and consumers from fraud and un- 
safe vehicles. 

In January 2009, the Department announced the availability of 
the National Motor Vehicle Title Information System specifically 
for consumers. The system provides the public with valuable infor- 
mation about a vehicle’s condition and history and helps consumers 
make informed car buying decisions. Through NMVTIS, once a ve- 
hicle is titled or branded by a State motor vehicle titling agency or 
is determined by an insurance carrier to be salvage or total loss, 
that data and other important information becomes a permanent 
part of the vehicle’s NMVTIS record. The law requires that the op- 
eration of the system be paid for through user fees and not depend- 
ent on federal funding. Therefore, NMVTIS is designed as a fee-for- 
service system. Prior to purchasing a vehicle, a consumer can ac- 
cess NMVTIS through an authorized third-party provider and view 
information such as the most recent odometer reading, the brand 
history for that vehicle, the history of any salvage or total-loss de- 
terminations, and other historical data including theft data. While 
authorized providers may charge a fee for their service, consumers 
benefit from these services that are market driven, and as of today 
do not cost more than $3.50 per successful VIN search. 
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In addition to providing information to individual consumers, the 
law requires that NMVTIS information be made available con- 
sistent with relevant privacy laws to other prospective purchasers 
such as businesses that purchase used automobiles or other com- 
mercial consumers. Commercial consumers include lenders who are 
financing the purchase of automobiles and automobile dealers. 
Lenders, dealers and insurance carriers are integral components of 
the automobile purchasing and titling process and their ability to 
avoid fraud then protects individual consumers as well. 

NMVTIS also serves as a powerful tool for law enforcement. With 
access to this system for the first time, law enforcement will have 
direct access to State motor vehicle data in near real time. Pre- 
viously law enforcement had to contact individual State motor vehi- 
cle titling agencies by phone during business hours to track down 
title data. With access to NMVTIS 24/7, law enforcement agencies 
will be able to better identify stolen motor vehicles, enhance their 
ability to detect vehicle theft rings and combat other criminal en- 
terprises that use vehicles. In research conducted at the request of 
DOJ, NMVTIS estimated to safe taxpayers between $4 billion and 
$11 billion each year. When fully implemented, NMVTIS will have 
data from every State and will be queried before any State issues 
a new title for vehicles coming in from another State. In addition, 
the system will be available for queries before a prospective pur- 
chaser buys any used vehicle. These efforts will protect the Amer- 
ican public from title fraud, keep stolen vehicles from being fraudu- 
lently retitled and will make it more difficult, if not impossible, for 
criminals to clone or conceal stolen vehicles for criminal purposes. 

This concludes my statement, Mr. Chairman. Thank you for the 
opportunity to testify today. I welcome the opportunity to answer 
any questions you or members of the subcommittee may have. 

[The prepared statement of Mr. Burch follows:] 
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Mr. Chairman, Ranking Member Radanovich and Members of the Subcommittee: I am 
pleased to have the opportunity to discuss the Department of Justice’s (DOJ) efforts to protect 
consumers from fraud and unsafe vehicles through the National Motor Vehicle Title Information 
System (NMVTIS). We appreciate this Subcommittee’s interest in consumer protection and 
motor vehicle safety. 

My name is Jim Burch and I am the Acting Director of the Bureau of Justice Assistance 
(BJA) of the Office of Justice Programs (OJP) within DOJ. BJA’s mission is to provide 
leadership and services in grant administration and criminal justice policy development to 
support local, state, and tribal justice strategies to achieve safer communities. I have served in 
OJP for more than 14 years and prior to my appointment as the Acting Director, I served as the 
Deputy Director for Policy at BJA. The Policy Office focuses on state and local justice issues 
including law enforcement, information sharing, the courts, community and institutional 
corrections, drug policy and substance abuse, tribal justice, and crime prevention. The Policy 
Office also acts as a liaison to national organizations that partner with BJA to guide local justice 
policy and help disseminate information on best and promising practices. 

Today, Mr. Chairman, 1 would like to discuss the National Motor Vehicle Title 
Information System which is administered by BJA in coordination with the Federal Bureau of 
Investigation (FBI). In my testimony, I will show how BJA is working with state motor vehicle 
titling agencies to improve titling efficiency and reduce fraud; protecting consumers from fraud 
and unsafe vehicles; and aiding law enforcement in reducing crime involving vehicles, such as 
vehicle theft rings, smuggling, and fraud. 


- 1 - 
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History of NMVTIS 


Fraud involving vehicles is a profitable business for criminals and one that burdens 
consumers, states, and the auto industry as well as insurers. According to estimates in the 
Uniform Crime Report, in 2007 there were 1.1 million vehicles stolen nationwide. The 
estimated value of vehicles stolen in 2007 was $7.4 billion, which averages $6,755 per stolen 
vehicle. According to the National Insurance Crime Bureau, auto theft alone costs consumers 
and insurance companies nearly $8 billion per year and only 63 percent of vehicles reported 
stolen are recovered. 

The creation of false vehicle identification numbers (VIN) (VIN Cloning) or titling a 
vehicle in a state that does not recognize another state’s “branding” information (Title Washing) 
are growing trends. VIN cloning is a crime in which stolen vehicles assume the identity of non- 
stolen, legally owned vehicles that are similar in make and model. We do not know the exact 
extent of VIN cloning in the United States today, however our partners in the FBI and others in 
the auto industry believe it is very significant and our partners in state and local law enforcement 
tell us that it is nearly impossible today to detect a cloned vehicle that has been “legitimately” re- 
titled. In fact, there are cases where even car dealers themselves have unknowingly purchased 
cloned vehicles for resale. Title washing allows individuals to remove salvage and other brands 
from car titles by re-titling the vehicle in a state that doesn’t recognize the brand or simply 
removing the brand from the paper title and titling the vehicle in a state that has no reliable way 
of knowing of the brand’s existence in another state. A “brand” is a descriptive label assigned to 
a vehicle by a state that identifies the vehicle’s current or prior condition, such as “junk,” 
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“salvage,” “rebuilt” or “flood.” Experian Automotive reported in August 2008 that in the first 
six months of 2008 there were more than 185,000 titles that were initially branded in one state, 
and then transferred and re-titled in a second state in a way that resulted in the issuance of a 
purportedly clean title. Clear links have also been established between auto theft and major 
crimes, violent crime, organized crime, and transnational criminal activity. Vehicles are a 
valuable commodity in funding criminal organizations. 

In an effort to combat automobile theft and fraud, NMVTIS was established by federal 
law in 1992. In 1996, an amendment moved responsibility for NMVTIS from the U.S. 
Department of Transportation to DOJ. Since 1992 and continuing today, the American 
Association of Motor Vehicle Administrators (AAMVA) operates NMVTIS on behalf of DOJ, 
consistent with the provisions of the Anti-Car Theft Act. NMVTIS enables users to access 
automobile titling information, including brand history and certain historical theft data, through a 
web-based system. It also facilitates the electronic exchange of information between states, 
which improves titling efficiency and reduces fraud. This exchange of information is 
particularly helpful in combating VIN cloning and title washing. By making available in one 
system specific pieces of information from all motor vehicle titling agencies, automobile 
recyclers, junk and salvage yards, and insurance carriers in the United States, NMVTIS protects 
consumers and states from fraud and unsafe vehicles. In fact, NMVTIS can be nearly 100 
percent effective in preventing the VIN cloning schemes we see today and can be similarly 
effective in preventing title washing. 
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Since 1997 the Department of Justice has committed over $15 million to assist states and 
other stakeholders in the implementation of NMVTIS. During Fiscal Years 2007-2009, DOJ 
issued competitive funding solicitations, offering states the ability to apply for direct funding 
from DOJ to participate in and fully implement NMVTIS. We have also encouraged states to 
consider applying for funds through the Edward Byme Memorial Justice Assistance Grant (JAG) 
Program, and have encouraged and funded state applications submitted under the Edward Byme 
Discretionary Grants Program. 

Between April 2007 and 2008, BJA and FBI hosted feedback sessions and conference 
calls with law enforcement, consumer groups, and others regarding NMVTIS and plans for full 
implementation. In January 2009, DOJ published the final regulatory guidelines for NMVTIS, 
which outline the various responsibilities and reporting requirements for states, auto recyclers, 
junk yards and salvage yards, and insurance carriers. These rules also spell out the manner in 
which consumers (both individual consumers and commercial consumers) can access the 
information needed to make an informed purchasing decision. Currently, NMVTIS has the 
participation, or partial participation, of 27 states, which represent nearly 75 percent of the U.S. 
vehicle population. In addition, 10 states are currently developing the technological means to 
participate soon in NMVTIS. All states must be fully participating in NMVTIS as required by 
the Act and its regulations by January 1, 2010. The Department is committed to continuing to 
work collaboratively with states to help bring them into full compliance with the Act. 
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Assisting States 

NMVTIS is designed to assist, and provide benefits to states, particularly state motor 
vehicle titling information agencies. States that fully participate in NMVTIS are able to instantly 
check all state vehicle title information included in the system to verify the accuracy and 
legitimacy of the information being presented to title clerks in motor vehicle agencies. This 
instant search protects states and consumers from crime and fraud, and saves titling agencies 
processing time because the process is automated. NMVTIS, with support from AAMVA, also 
provides a secure communication link among state motor vehicle titling agencies, allowing the 
titling agency to securely check the title information of the current state of title and subsequently 
to securely notify that state of the vehicle’s new location and the issuance of a new title. 

Through NMVTIS, states also have access to other states’ actual titles of record, including 
restricted information only available to state motor vehicle titling agencies. This allows and 
supports automation of state-to-state electronic title transactions. In these cases, the verification 
and the title transaction can be conducted in the same place at the same time, as opposed to 
having to check a private vehicle history database and then undertake a manual state-to-state title 
transaction. Additionally, the system will provide states with unlimited access to insurance 
carrier, and junk and salvage yard information reported on vehicles that they may be titling or 
have already titled. 

NMVTIS has produced many promising results for state motor vehicle titling agencies, 
including time and cost savings for states, reductions in customers’ wait time, decreases in motor 
vehicle thefts and improved recovery rate of stolen vehicles, increased ability to identify cloned 
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vehicles prior to title issuance, and improved investigative abilities. For example, according to 
AAMVA, South Dakota and New Hampshire have reported saving time and money by no longer 
requiring the motor vehicle agency clerk to manually update a state record with returned title 
information since such updates are automatically included in NMVTIS, Arizona has realized a 
reduction in customer wait time and the ability to identify problems upfront due to instantaneous 
accurate data online. In addition, Arizona reported a substantially improved recovery rate on 
vehicles identified as stolen since NMVTIS implementation. Virginia reported a 17 percent 
decrease in motor vehicle thefts. Florida cracked a car theft ring responsible for cloning more 
than 250 vehicles around the U.S., valued at $8 million. Indiana experienced a reduction in 
lawsuits by consumers who were given “clear titles” with missing brands. These benefits 
realized by the states are also passed on to consumers in time and cost savings. 

Protectin£ Consumers 

On January 30, 2009, the Department announced the availability of NMVTIS specifically 
for consumers. This system provides the public with valuable information about a vehicle’s 
condition and history and helps consumers make informed car-buying decisions. Through 
NMVTIS, once a vehicle is titled or branded by a state motor vehicle titling agency or is 
determined by an insurance carrier to be “salvage” or “totaled,” that data, and other important 
information, becomes a permanent part of the vehicle’s NMVTIS record. The law requires that 
operation of the system be paid for through user fees and not dependent on federal funding, 
therefore, NMVTIS is designed as a fee-for-service system. Prior to purchasing a vehicle, a 
consumer can access NMVTIS through an authorized third-party provider and view information 
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such as the most recent odometer reading, brand history, history of a salvage or total loss 
determination, and historical theft data. Consumers are also offered the ability to be coimected 
to the current state-of-record website to facilitate access to the full title record, if available and if 
desired by the consumer. While any organization, including a non-profit or a governmental 
agency, is eligible to become an authorized provider, all providers must meet certain 
requirements or standards that are designed to protect consumers, such as use of a DOJ-approved 
product disclaimer developed in coordination with consumer advocacy groups. While authorized 
providers may charge a fee for their service, consumers benefit from these services that are 
market-driven and, as of today, do. not cost more than $3.50 per successful VIN search. We are 
currently exploring options with these providers and others to provide purchase options that do 
not require payment by credit card and to provide services other than over the Internet. We 
recognize through our dialogue with consumer advocacy organizations that not all consumers 
have access to credit or electronic media. 

In addition to providing information to individual consumers, the law requires NMVTIS 
information to be made available to other prospective purchasers, such as businesses that 
purchase used automobiles or other commercial consumers. Commercial consumers include 
lenders who are financing the purchase of automobiles (and in many cases actually own them as 
the lien holders) and automobile dealers. Lenders, dealers, and insurance carriers are integral 
components of the automobile purchasing and titling process, and their ability to avoid fraud 
protects individual consumers as well. Although these commercial entities may access NMVTIS 
today, DOJ has authorized AAMVA to establish specialized access methods for these entities 
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that would enable them to query multiple VINs simultaneously and to access the information 
needed for commerce so long as such access is consistent with relevant privacy laws. 

Nearly 75 percent of the U.S. vehicle population is currently in NMVTIS and more than 
half of the states report data to the system. The remaining states must begin reporting before 
January 1, 2010. Similarly, insurance carriers and junk and salvage yards are required to begin 
reporting by March 31, 2009. Until all entities are reporting into NMVTIS as required, 
consumers should be aware of the possibility that a search may not provide key information that 
would be useful in making a purchase decision. This is no different than the gaps that may exist 
in other, private vehicle history databases that collect data on a voluntary or purchase basis, and 
consumers should educate themselves on these issues as well. 

In addition, consumers should be aware that NMVTIS data comes from multiple sources. 
These sources, such as states, are not required to follow or prescribe to a uniform approach for 
defining vehicle conditions and titling. For example, because a vehicle has been in the 
possession of a junk or salvage yard, does not mean that every state will brand the vehicle as 
junk or salvage. State laws vary in this regard and may result in application of different brand, or 
may not require application of any brand at all, despite the fact that the vehicle was determined 
to be salvage by an insurance carrier, for example. The bottom line is that the standards 
governing these matters vary from jurisdiction to jurisdiction. 

Similarly, an insurance carrier’s determination of “total loss” does not necessarily mean 
that a vehicle was destroyed or is worthless. For instance, a stolen vehicle that is not recovered 


- 8 - 



49 


within a 30-day time period may be labeled by an insurance company as a “total loss”. 

However, the vehicle may be recovered later in good condition and the “total loss” determination 
may not be removed. The insurance company, or an auction company or “pool,” may sell the 
vehicle in perfectly good working order, despite having been labeled as a “total loss.” DOJ has 
encouraged insurance carriers to report the reason for their total loss determinations so that in 
such instances, consumers can be made aware of the reasons, and use this information in their 
purchasing decisions. 

Consumers should be aware that the information in NMVTIS is not all of the information 
that a state may include in its vehicle title records. For example, some state records may include 
inspection histories, ovmer information, or data concerning vehicle damage history, including the 
estimated value of the damage. Consumers are encouraged to consider accessing the actual state 
title record to ensure that all relevant information is considered before making a vehicle 
purchasing decision. 

Assisting Law Enforcement in Preventing Crime 

NMVTIS also serves as a powerful tool for law enforcement to deter trafficking in stolen 
vehicles by strengthening efforts against auto theft and fraud, including the export of stolen 
vehicles and the purchase of junk vehicles with clean titles for purposes of cloning. With access 
to NMVTIS, for the first time, law enforcement will have direct access to state motor vehicle 
data in near real time; previously, law enforcement investigators had to contact individual state 
departments/bureaus of motor vehicles by phone during their business hours to track down title 
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data. Additionally, NMVTIS will provide law enforcement with 24/7 direct access to important 
investigative pieces of information such as odometer readings and vehicle title and brand history. 
With access to NMVTIS, law enforcement agencies will be able to better identify stolen motor 
vehicles, enhance their ability to detect vehicle theft rings and cases of public corruption, and 
combat other criminal enterprises involving vehicles. Law enforcement agencies will have 
access to NMVTIS through the secure Regional Information Sharing System (RISS), a key DOJ 
partner, by Spring 2009. 

Conclusion 


In research conducted by the Logistics Management Institute at the request of DOJ, 
NMVTIS is estimated to save taxpayers between $4 and $1 1 billion each year. According to law 
enforcement and insurance crime experts, in the wake of Hurricane Katrina, authorities reported 
tmckloads of flooded vehicles being taken out of Louisiana to other states as far away as the 
upper Midwest, where they were dried out, cleaned, and readied for sale to unsuspecting 
consumers in states that do not brand flood vehicles. Prospective purchasers of these vehicles 
may not have known the vehicles had been subjected to a saltwater flood that made the vehicles’ 
electrical systems, including their airbag sensors, prone to failure. NMVTIS is designed to 
prevent vehicle histories such as these from being concealed from consumers because it captures 
into one system specific pieces of information from state motor vehicle titling agencies, 
automobile recyclers. Junk and salvage yards, and insurance carriers. The system also provides 
law enforcement with an important tool to reduce auto theft and vehicle-title-related crimes. 
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With full participation from all 50 states and the District of Columbia, NMVTIS can 
prevent stolen motor vehicles, including clones and vehicles with washed titles from entering 
into interstate commerce. Ultimately, NMVTIS will have data from every state and will be 
queried before any state issues a new vehicle title and before a prospective purchaser buys any 
used vehicle. These efforts will protect the American public from title fraud, keep stolen 
vehicles from being fraudulently re-titled, and will make it more difficult, if not impossible, for 
criminals to clone or conceal stolen vehicles for criminal purposes. 

This concludes my statement, Mr. Chairman. Thank you for the opportunity to testify 
today. I welcome the opportunity to answer any questions you or Members of the Subcommittee 
may have. 
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Mr. Rush. The chair thanks the gentleman. Now, Ms. Shahan is 
recognized for 5 minutes of opening statement. 

TESTIMONY OF ROSEMARY SHAHAN 

Ms. Shahan. Thank you, Chairman Rush and Ranking Member 
Radanovich and distinguished members of the committee. I really 
appreciate the invitation to testify today. I am very grateful to you 
and to your staff for the work that you have been doing on this 
issue. 

For 30 years, since 1979, I have been working on behalf of con- 
sumers at the State and Federal level and I hear from consumers 
who have car problems on a daily basis. We have members who 
have had car problems. We have members who have lost children 
because they were in unsafe cars. Representative Schakowsky re- 
ferred to the Ellsworths, who are members of CARS, whose son 
Bobby was killed for lack of an airbag, and they asked that a letter 
that they wrote to Governor Schwarzenegger be admitted. I would 
request from the chair and the committee that we would submit 
their letter for the record. 

Mr. Rush. Hearing no objection, so ordered. 

[The information follows:] 



53 


February 2, 2009 

The Honorable Arnold Schwarzenegger 
Governor, State Capital 
Sacramento, CA 95814 

Re: National Motor Vehicle Title Information System, California Department of Motor Vehicles 


Dear Governor Schwarzenegger, 


I am writing you this letter as an urgent request from a concerned California citizen and father 
whose son was killed in a salvage vehicle with no working airbags. In 2007, my son Bobby, who was 
1 8, was killed in a tragic vehicle crash. He was riding as a passenger in a truck that had been totaled by 
State Farm Insurance Company, then sent to an auction. The air bags had deployed. The truck was 
purchased by an unscrupulous rebuilder who failed to replace the air bags. Instead, he cut comers and 
did not pay for replacement air bags. He glued the air bag covers back together to conceal the fact the 
air bags were missing. 

When I learned that my son’s death could have been prevented if the vehicle he was in had a 
vorking airbag, I vowed to fight for changes needed in the law so this tragic event would never happen 
again. My family’s story has been told in Reader's Digest and was been reported by NBC News, ABC 
News, and other national media, as we continue to alert the public about the hidden hazards of salvage 
vehicles and missing air bags. 

I was elated to see that the U.S. Department of Justice is moving forward with the creation of a 
national database, the National Motor Vehicle Title Information System (NMVTIS ) to track salvaged 
vehicles, particularly since California titles more of these vehicles than any other state. However, my 
elation soon turned to disappointment when I discovered that the California Department of Motor 
Vehicles was restricting access to the database, barring the public from being able to access California's 
data via NMVTIS. 

This is totally unacceptable to me and a serious threat to public safety. My urgent request to 
you. Governor Schwarzenegger, is not to delay this program designed to save lives and save the public 
billions each year, but rather to expedite its release to the public. The formation and dissemination of 
this database in a timely manner could have saved my son’s life. Please, let’s not lose another life to 
uimecessary delays. 



2851 Echo Valley Road 
Jamul,CA91935 
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Ms. Shahan. Thank you very much. 

Their letter asks the governor to ensure that California fully par- 
ticipates in the National Motor Vehicle Title Information System, 
or NMVTIS, and California with some prodding has begun to par- 
ticipate in NMVTIS but it is restricting access to the information 
to the public, and that is a problem. We believe that it is illegal. 
We were among the consumer groups including Public Citizen and 
Consumer Action that sued the Department of Justice because 
after so many years the Anti-Car Theft Act had not been imple- 
mented and people need it desperately. We need this information 
more now than we ever have before and we were very grateful that 
Judge Patel in San Francisco ruled in our favor and ordered the 
DOJ — we saw it actually as a rather friendly lawsuit — ordered the 
DOJ to issue the final rules, which it did, and starting the end of 
this month for the first time ever, the insurance industry and the 
salvage pools and junkyards will be submitting data to the title 
system and it will be made available to the public and competitive 
forces can then come into play. The cost of accessing the informa- 
tion can come into play. In our comments to the FTC, we along 
with other consumer groups asked that the information also be in- 
cluded on the used car buyer’s guide so that consumers who don’t 
have access to computers when they are car shopping or for other 
reasons may not have access to credit in order to get the informa- 
tion from the database will be able to get it on the car at the time 
of purchase. According to the National Highway Traffic Safety Ad- 
ministration, which commissioned an Academy of Sciences study on 
where car information is most useful, they said absolutely, you 
know, put it on the car. We have the five-star ratings on cars, the 
EPA ratings are on cars. That is where people want it. That is 
where it does the most good and we are hoping that we can achieve 
that with Congress’s help. 

Let me just say this. Since I have been doing this for 30 years, 
the irony we face now is that new cars have never been better. We 
have the best cars that are being manufactured. We are best 
known for initiating California’s Lemon Law. That was back in the 
days of the Plymouth Volare, which, you know, was falling apart 
bolt by bolt. The cars are better than ever before but the sales 
practices are worse than ever before, and not only do we have prob- 
lems with things like yoyo financing and, you know, very creative 
ways of ripping consumers off over their car loans, and I would like 
to note for the record that there is a victim of yoyo financing who 
is here from Virginia, who typifies what happens. When she pur- 
chased the car, she thought she had a deal and about a month 
later she heard from the dealer who said you have to bring the car 
back, and if you don’t, I will report it as stolen, and she actually 
ended up losing her job because her car was taken from her — or it 
wasn’t taken but the tow truck driver showed up at her place of 
business and it was a real problem and she is still having to deal 
with that. 

So we have all these problems in the sales of cars that are 
shrinking our market. You know, it used to be the first purchase 
people made was a new car. You know, back in Henry Ford’s day, 
cars didn’t last as long so people would buy a new car and over 
time they would go from the Chevy up to the Cadillac, and instead 
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what is happening now is, most people, their first purchase, espe- 
cially if they are a young person starting out, is a used car. And 
if that transaction goes well, all kinds of opportunities open up for 
them. They get good credit, they have access to better education, 
better jobs, and if that transaction goes poorly, they may never re- 
cover from it. Their credit is hurt. It affects their life for a long 
time, and we are hoping that that is something that Congress will 
work with us on resolving. 

And we also have a new problem that is emerging, and that is 
so many dealers going out of business with collateral damage to 
their customers where they promise to pay off the lien on the cars 
that are trade in and they don’t, and you have been hearing about 
zombie banks. These are like zombie dealers. You don’t know from 
one day to the next whether the dealer you go to is solvent or not, 
and consumers are buying cars where the liens have not been paid 
off end up, you know, in a world of hurt when the lien holder re- 
possesses the car from them even when they make every payment 
in full and on time. And as Mr. Radanovich knows, this is a real 
problem in California that we need help with as well. 

[The prepared statement of Ms. Shahan follows:] 
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House Energy and Commerce Subcommittee on 
Commerce, IVade and Consumer Protection 
"Consumer Protection in the Used and Subprime Car Market" 

Testimony of Rosemary Shahan 
President, Consumers for Auto Reliability and Safety 
March 5, 2009 


Chairman Rush, Ranking Member Radanovich, and Distinguished Members, thank you for the 
opportunity to testify today regarding "Consumer Protection in the Used and Subprime Car Market." 

This hearing is indeed timely, given the current meltdown in the automotive marketplace, which 
has created a devastating ripple effect impacting not only individual car buyers and their families, but 
also auto manufacturers and dealers, suppliers, auto workers, auto lenders, and our economy as a 
whole, as well as our ability to address climate change by accelerating purchases of newer, safer, more 
fuel efficient vehicles. 

In fact, the stakes for consumers and for our nation and the environment have never been 

'hgher. 


Introduction: Consumers for Auto Reliability and Safety 

Consumers for Auto Reliability and Safety (CARS) is a national, non-profit auto safety and 
consumer advocacy organization dedicated to preventing motor vehicle-related fatalities, injuries and 
economic losses. Since 1979, 1 have advocated on behalf of consumers, and am perhaps best known for 
initiating and working to gain passage of California's landmark auto "lemon law," which became the 
model for similar laws enacted in all 50 states. 

CARS has spearheaded enactment of numerous first-in-the-nation laws to improve protections 
for new and used car buyers, signed into law by Governors firom both major parties. We have also been 
on the forefront in the promulgation of federal regulations and Federal Motor Vehicle Safety Standards, 
including rules to require the installation of air bags, modify the design of seat belts to better fit 
passengers who are small or large in stature, improve the reporting of auto safety defects and safety 
recall rates, and other major auto safety improvements. 

CARS has long supported successful efforts to reduce risky driving behavior, including 
graduated licensing for teenagers, prohibiting hand-held cell phone use or texting while driving, 
maintaining reasonable hours of service for truck drivers, and programs to educate caregivers about 
proper use of child safety seats and booster seats, as well as laws against leaving children unattended in 
vehicles. 

We also work to educate the public about how to avoid common car buying pitfalls and scams, 
through our website, the public release of reports, a video with tips for car buyers that is posted on 
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YouTube, and via active outreach in the mainstream media, whenever possible, although auto dealers 
and manufacturers sometimes pull ads and otherwise attempt to censor the news. 

In 1996, CARS spearheaded the consumer groups' petition to the Federal Trade Commission 
(FTC) seeking action to curb auto "lemon laundering” of seriously defective repurchased lemon 
vehicles to unsuspecting used car buyers, across state lirtes. 

Last year, CARS and other consumer groups filed comments with FTC regarding the Used Car 
Rule, seeking reforms including posting information fiom the National Motor Vehicle Title Information 
System (NMVTIS) on the Used Car Buyers Guide and providing a special, prominent warning on total 
loss salvage vehicles.' 

Last year, CARS joined with Public Citizen and Consumer Action to bring a lawsuit against the 
United States Department of Justice to compel the DOJ to finally issue long-overdue new rules to 
require insurers, salvage pools and junkyards to submit vitally important data regarding total loss 
vehicles to the National Motor Vehicle Title Information System, or NMVTIS. In a huge victory for 
car buyers last fall, a federal district court ordered the DOJ to make the system available to the public 
and issue the final rules by January 3 1 of this year, and the DOJ has complied. The judge’s order and 
the new rules also require insurers and junkyards to provide data on totaled vehicles to NMVTIS by 
March 31, 2009. See Public Citizen v. Mukasey, 2008 WL 4532540 (N.D. Cal. 2008); 74 Fed. Reg. 
5740. 


Problems faced by America's used car buyers 
Car buying problems rank #1 among top consumer complaints 

According to the most recent survey of consumer complaints compiled by the Consumer 
Federation of America, National Association of Consumer Agency Administrators, and North American 
Consumer Protection Investigators, new and used car sales, repairs, and service problems once again 
top the chart of consumer complaints filed with consumer protection agencies.^ 

Motor vehicles have a unique place in American life. For most car buyers, in nearly all parts of 
the coimtry, a safe, reliable motor vehicle is a necessity of life. A motor vehicle is the second-largest 
purchase most people make, second only to a home. People depend on their vehicles to transport them 
and their families to work, schools, day care, sports activities, and medical appointments. Many 
millions of self-employed people, such as landscapers and real estate agents, and small business 
owners, such as florist shops and carpet cleaners, depend on them to conduct business. 

In today's economy, while new car sales have plummeted, car buyers have shifted toward 


1 See consximer group comment filed with FTC regarding Used Car Rule Regulatory Review, Matter No. P087604, 
November 18, 2008. Posted at: http://www.carconsumers.eom/FTC_USED_CAR%20RULE.pdf 

2 Survey conducted by the Consumer Federation of America, National Association of Consumer Agency Administrators, 
and North American Consumer Protection Investigators. Among the 39 agencies that responded to the annual survey, 
there was cle^ consensus on the following: "The biggest challenge to agencies by far is budget cute and inadequate 
stafFmg. Consumer Agencies say that new laws are needed in car sales.. .Consumer agencies also cited the need for 
greater enforcement powers at the state and local level and beefed-up consumer agencies at the federal level. Top 
Consumer Complaints for 2007: l.Auto: Misrepresentations in advertising or sales of new and used cars, lemons, faulty 
repairs, leasing and towing disputes." Released July 10, 2008. 
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purchasing used autos, which are usually more afifordable, but pose greater risks. While there is some 
overlap between new and used auto sales and lending practices, since the focus in this hearing is on 
used cars, the bulk of my testimony will also focus on used car problems and solutions. 


Shady auto sales and lending practices are a multi-billion dollar drain on consumers' 
pooketbooks. They also lead to entirely preventable deaths and injuries, causing incalculable suffering, 
costing businesses and our economy skilled workers and lost productivity, increasing health care costs 
and burdening our health care system. When the practices afflict members of our Armed Services and 
their families, they also pose a threat to our national security and interfere with troops' combat 
readiness, morale, and ability to accomplish their mission. 

Illicit auto sales practices are keeping vast numbers of car buyers from being able to save 
enough to purchase another vehicle, without falling even deeper into debt. Thus, they are shrinking the 
car market and harming honest businesses as well as the economy as a whole. In addition, the practices 
shake consumer confidence and impede sales of newer, safer, more fuel-efficient vehicles. Thus, they 
are totally at odds with the steps Congress has been taking to shore up the auto industry. 


Parallels with Home Mortgage Crisis 

Auto sales and financing practices closely parallel the predatory and reckless lending practices 
that have become all too prevalent in home mortgage lending. The similarities are striking. According 
to some experts, the shady practices that plague home mortgage lending actually originated with auto 
lending, including: 

• Undisclosed conflicts of interest in arranging financing (yield spread premiums / hidden 
kickbacks) 

• Excessive negative equity / little correlation between collateral for the loan and amount of the 
loan 

• No "skin in the game" for loan brokers / finance mangers if borrowers default 

• Securitization of loans^ 

• Speculation in securitized loans 

• Shift in risk from reckless lenders to borrowers,'' under the Bankruptcy Act (S. 256) signed by 
President Bush in 2005, altering the terms of loans so that borrowers forced into bankruptcy are 
often liable for the entire amount of the loan, even when the loan is disproportionate to the 
value of the product / property (eliminating the ability of bankruptcy judges to adjust the 
amount owed, also known as "cramdown") 


3 “New Cars that are ftiUy loaded - with debt,” Ken Bensinger, Los Angeles Ttmes^ December 30, 2007. Post^ at; 
http://artjclesJatimes.CQni/2007/dec/30/busmess/fi-autoloans30 "About 30% of the loans that are originated by banks, 
and 100% of those issued by automaker financiers, are, like mortgages, repackaged and sold as securities, according 
to the Consumer Bankers Assn." 

4 Under die Bankruptcy Act (S. 256) signed by President Bush in 2005, altering the terms of loans so that borrowers 
forced into bankruptcy are generally liable for the entire amount of the loan, even when the loan is disproportionate to the 
value of the product / property (eliminating the ability of bankruptcy judges to adjust the amount owed, also known as 
"cramdown") 
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Burgeoning negative equity: a "house of cards" 

The skyrocketing negative equity in auto loans has been a ticking timebomb that is going off at 
the worst possible time for our economy. For years, ntimerous articles in the automotive trade press and 
in mainstream media warned about the hazards of burdening car buyers with outsized auto loans, often 
the result of fraudulent activity. 

For example, in 2007 the Los Angeles limes cautioned that “Americans haven't just been taking 
out risky mortgages for homes in the last few years; they've also been signing larger automobile loans 
for significantly longer terms than they used to. As a result, people are slipping into a perpetual cycle of 
automobile debt that experts think could lead to a new credit crunch extending from dealerships to 
driveways and all the way to Wall Street.”* 

In fact, that credit crunch, which was entirely foreseeable, is exactly what is happening, with 
disastrous results for consumers, the auto industry, auto workers and suppliers, auto lenders, our 
economy and the environment. 

Approximately 25 -30% of American car buyers owe more than they receive for their vehicles 
when they trade them in and purchase their next cars. It's called being "upside down," "under water,” 
or "buried" in their car loans. The amount they still owe, in the form of "negative equity," is typically 
rolled into the loan for their next vehicle purchase. Essentially, they are paying for two or more 
vehicles with one over- inflated loan. 

The amount of negative equity, on average, has risen to over $4,000 per vehicle. Millions of car 
buyers are even further upside down, owing $10,000 or more than their vehicle is worth. The only way 
to make their monthly payments affordable is to extend the length of the auto loans. The average length 
f an auto loan has soared “from 57 months in January 2002 to 64 months in March, [2008], according 
to Edmtmds.com data. But some banks, credit unions and captives such as Toyota Motor Credit Coip. 
and GMAC Financial Services offer loan terms of as long as 84 months or more.”* 

As a result, the vehicles often die or need an expensive repair the owner cannot afford — 
frequently despite paying thousands to purchase a service contract - long before the loan is paid off. In 
order to get a functioning vehicle, they trade in the mechanically defective vehicle, and the cycle of 
debt continues to spiral, sinking them deeper into debt for a product that depreciates from the moment 
they drive it off the lot. 

Despite repeated warnings from bankers, credit rating agencies, and others in a position to 
assess the increasing risks, auto dealers, manufacturers and lenders ignored the warnings and continued 
to approve loans, sometimes up to double the price of the vehicle.’ 

Millions of Americans who would otherwise qualify to purchase a home, are unable to qualify 
due to excessive auto debt which claims a disproportionate share of their monthly income. In other 
words, auto lending abuses have shrunken the market for buying homes. On the positive side, 
addressing auto lending abuses will accelerate expansion of the housing market and speed up our 
recovery from the current recession. 


5 “New Care that are ftilly loaded - with debt,” Ken Bensinger, Los Angeles Times, December 30, 2007, 

6 “Dealers hunt upside-down buyers with leases, incentives and long-term loans,” Automotive News, May 5, 2008. 

7 "Mark Pregmon, executive vice president for consumer lending at SunTrust Bank, is among the concerned. “Any time 
you extend the maturity of the loan, you take on more risk. The question is whether there’s enough assessment of that 
extra risk,” he said. “Obviously, it’s a problem. It’s a house of cards.” [emphasis added] — from “New Cars that are 
fully loaded - with debt,” Ken Bensinger, Los Angeles Times, December 30, 2007. 
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Auto sales and financii^ scams harm used car buyers 

Each year, millions of American used car buyers fall prey to deceptive practices and illicit 
activity that can be addressed by stepped-up enforcement of existing laws, completion of the National 
Motor Vehicle Title Information System, prohibiting the imposition of mandatory pre-dispute 
arbitration in auto sales, and other governmental actions. The most damaging and pervasive practices 
are described below. 


Salvage fraud 

According to the National Association of Attorneys General (NAAG), “auto salvage fraud [is] 
the greatest consumer problem facing American used car buyers. NAAG also adopted a resolution 
calling for improved protections for consumers, noting that "it is estimated that the sale of rebuilt or 
salvaged motor vehicles costs the motor vehicle industry and consumers up to $4 billion annually."® 

In the aftermath of Hurricanes Katrina, Rita and Wilma, when insurers and self-ensured entities 
had dumped the lion’s share of an estimated more than 500,000 total loss saltwater flood cars into the 
American used car market, the United States Senate Commerce Committee held a hearing to hear 
testimony regarding flood and salvage vehicles. I was invited to testify at that hearing. Rather than 
repeating my testimony here, please consider it incorporated with this testimony.'® 

As noted in my earlier testimony, auto salvage fraud is a threat to the health and safety of many 
millions of individuals and families who purchase the vehicles, ride in them as passengers, or share the 
roads with them. Members of CARS, Robert and Mary Ellsworth, tragically lost their son 1 8-year-old 
son Bobby, who was killed while riding as a front seat passenger in a salvage pickup truck driven by 
one of Bobby’s friends. The air bags had deployed in a previous crash. State Farm totaled the vehicle 
and it was subsequently sold at an auction. A rebuilder purchased the salvage vehicle from the auction. 
But instead of replacing the air bags, the rebuilder stuffed the empty air bag compartments with paper. 
According to an expert, if the air bags had not been missing, Bobby would have survived. ' ' 

Odometer Fraud 

While auto manufacturers and dealers claimed that digital odometers would make odometer 
fi'aud a thing of the past, the exact opposite has happened. Now, instead of ’’clocking” old-fashioned 
analog odometers, often leaving telltale traces such as digits that are out of line, unscrupulous dealers 
simply purchase new odometers online and plunk them into vehicle consoles. "In fact, digital 
odometers can be easier to manipulate than their analog counterparts and evidence of tampering is 
harder to detect."'^ 


8 National Association of Attorneys General Memorandum to United States Senators, March 25, 1998, opposing S. 852, 
which had been approved by Senate Commerce Committee in 1997. 

9 National Association of Attorneys General Resolution re: Mandatory Disclosure of Salvage History and Major Damage 
to Motor Vehicles, adopted March 2-22, 1994. 

10 U.S. Senate Commerce Subcommittee on Consumer Affairs, Product Safety and Insurance, Nov. 16, 2005 

Hearing "Protecting the Consumer from Flooded and Salvage Vehicle Fraud," Testimony of Rosemary Shahan, President, 

Consumers for Auto Reliability and Safety. Posted at: http://commerce.senate.gov/pdfrshahanllI605.pdf. 

1 1 See also "Air bag scams, dashboard danger," Reader’s Digest, February, 2008. Posted at: http://www.rd.cont/advice-and~ 
know-how/airbag-scams-dashboard-danger/articIeS 1930.html The Ellsworths have also filed a declaration in the case 
brought by Public Citizen, CARS and Consumer Action versus the U.S. Department of Justice, posted at: 
http://www.citizen.org/documents/EllsworthDecIaration.pdf. 

12 AutoMedia.com. Published November 30, 2008. 
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According to a study mandated by Congress and conducted by the National Highway Traffic 
Safety Administration, "The increased cost consumers pay to purchase passenger vehicles with 
odometer rollbacks of $ 1 ,056.000,000 per year makes odometer fraud one of the top crimes against 
property in the United States."” 

A more recent report declares that "Digital odometer fraud is growing at an alarming rate, 
according to Carfax. The research data reveals the number of vehicles with rolled-back odometers has 
increased 57 percent nationwide over the past four years." According to Jack Gillis, author of The Car 
Book, “We estimate one in 1 0 cars have their odometers rolled back."’"' 

Not only does odometer fraud mean car buyers are paying more than vehicles are worth, but the 
also face a double whammy because the warranty on a vehicle with a rolled-back odometer is generally 
void. Warrantors, tmable to determine the number of miles on a vehicle, refuse to honor the warranty. 
So even if a consumer purchases a late model used vehicle believing they are protected by the 
remaining years of a factory warranty, they get a rude awakening when they attempt to get the vehicle 
repaired under the warranty. Manufacturers have access to prior service records and deny warranty 
claims based on falsified mileage. Corporations that sell extended service contracts typically have the 
same policies and deny claims on vehicles with altered odometers. 

Lemon laundering 

All 50 states have enacted state lemon laws that require manufacturers to repurchase lemon 
vehicles that fail to comply with their warranties. T^ically, the laws are triggered when a vehicle has a 
’efect ("nonconformity") that "substantially impairs the use, value or safety to the buyer," Each year, 
auto manufacturers repurchase tens of thousands of "lemon" vehicles that had serious defects they 
failed to cure tmder the original factory warranty, in compliance with those laws and the federal 
Magnuson Moss Act. 

When auto manufacturers repurchase lemons, they seldom destroy them, regardless how 
defective they are. Instead, they have been repeatedly caught by states and individual car buyers 
dumping them back into the automotive marketplace, defects and all — a practice known as "lemon 
laundering." Often the vehicles have a history of serious life-threatening safety defects, such as brake 
failures, steering that locks up during operation of the vehicle, transmissions that suddenly fail to shift 
out of first or second gear, or electronic/ computer malfunctions that make the vehicle stall in traffic. 

States have attempted to curb lemon laundering. About a dozen states require manufacturers to 
submit the titles to be "branded" as a "manufacturer repurchase" or — in California -- "lemon law 
buyback." Most notably, California sought to revoke the licenses of General Motors and Chrysler after 
the state obtained internal documents and discovered massive fraud in the resales of lemon vehicles. 
The manufacturers claimed the vehicles in question were not lemons, but instead were "goodwill" 


i 3 National Highway Traffic Safety Administration, Preliminary Report; The Incidence Rate of Odometer Fraud, NHTS A 
Report Number DOT HS 809 441, April, 2002. Note that NHTSA found that "An odometer may be rolled back and not 
identified as such in Carfax as long as the subsequent mileage is not lower (ban the previous mileage." Since the report 
relied heavily upon Carfax, it is very likely an overly optimistic assessment of incidence of odometer fraud. The report 
also did not take into account costs to consumets such as increased repair costs, loss of value upon trading in the vehicle, 
loss of warranty or service contract coverage due to odometer rollback, towing, loss of use due to breakdowns, loss of 
jobs, ruined credit, or other related costs. 

14 "Odometer rollbacks increase 57% from 2004 - 2008. Business Fleet Magazine online. January 26, 2009. 
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repurchases. However, they obtained tax refunds that are allowable only when vehicles are repurchased 
under the lemon law. 

General Motors' own internal documents reflected the fact that the vehicles were lemons. For 
example, GM officials had noted on the "wash out” reports that vehicles had been subjected to repeated 
repair attempts for substantial problems under warranty, noting that the cars "qualify as a lemon." 

More than 80% of the Chrysler vehicles were repurchased after consumers won decisions in 
arbitration sponsored by Chrysler itself or after consumers had initiated lawsuits. They had undergone 
up to $ 1 4,000 worth of warranty repairs prior to repurchase. 

In 1996, CARS spearheaded a petition to the Federal Trade Commission seeking effective 
action by the agency to curb auto lemon laundering across state lines. CARS provided voluminous 
documentation showing that lemons repurchased under state arbitration programs were shipped across 
state lines and resold with clean titles, making their "lemon" histories more difficult to trace. Other 
consumer groups and auto fraud experts also submitted detailed comments confirming the existence of 
the problem. 

In response, the FTC sought public comments and held a Public Forum where auto 
manufacturers, auto dealers, consumer groups, representatives of state Attorneys General, and others 
met to discuss lemon laundering on the record. Consumer groups recommended that the FTC take steps 
to enforce laws prohibiting unfair and deceptive trade practices in the resales of lemon vehicles. 
However, to date the FTC has failed to act. 

Meanwhile, lemon laundering continues to occur. Private litigation has unearthed numerous 
cases of lemon laundering. Class actions brought in West Virginia, and North Carolina against Chrysler 
found repeated fraudulent acts. Internal documents obtained from Chrysler, revealing how much the 
company recoups by reselling lemons, were posted on the Internet, 

A case brought in California against Ford Motor Company, Johnson v. Ford, found that Ford 
was attempting to circumvent California's statute against lemon laundering by offering lemon owners 
"owner appreciation certificates" toward the purchase of a newer vehicle, and assisting the owners in 
trading in their lemons at Ford dealerships, instead of repurchasing the vehicles outri^t. 

Ohio has taken the commendable step of prohibiting the resales of lemons repurchased due to 
safety defects such as brake or steering failures within the state. However, even that has not been 
sufficient to adequately protect Ohio's used car buyers from being victimized by lemon laundering. 

For example, a single mother in Akron, Ohio, purchased a used Chrysler vehicle from a car 
dealership that concealed the fact it had been repurchased by Chrysler in Michigan due to repeated 
brake failures. The brakes continued to fail. She became afraid to drive the car. The dealer refused to 
give her a refund. Finally, she sued, and won a unanimous jury verdict. Among the findings: the vehicle 
was unsafe to drive. Then Chrysler and the dealership appealed the verdict. Eventually, years after she 
bought the vehicle, she won again against Chrysler and the dealership, on appeal. Meanwhile, she was 
unable to drive the car. 


Vehicle theft and VIN-switching 
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Auto theft is one of the most costly, pervasive property crimes in the country. In 2006, the vaiue 
of stolen motor vehicles was $7.9 billion.*^ When vehicles are stolen before the loans are paid off, 
insurers typically pay the owners only the fair market value of the vehicle (or less), leaving them stuck 
with the unpaid remaining debt. Someone who has a loan that lasts for 6 years, and whose vehicle is 
stolen after two years, is still stuck having to make four years of car payments. This, combined with 
GAP insurance scams (see above), sinks car buyers deeply into debt. 

Another related problem is VIN-switching or "vehicle identify theft." A Vehicle Identification 
Number (VIN) is like a vehicle's fingerprint — a unique identifier that indicates its type and origin. In a 
common VIN-switching scenario, thieves purchase a salvage or non-repairable vehicle at auction, then 
steal another vehicle that is the same make and model, and switch the VIN to give the stolen vehicle a 
legitimate VIN. Then they sell it to an unsuspecting car buyer, who is unaware it was stolen. In some 
cases, constrmers have made payments for years on a car that was stolen, only to have it towed away by 
police when they busted a vehicle theft ring, leaving the car buyer without a vehicle and without their 
payments.'^ 

Misleading Vehicle History Reports 

Increasingly, car buyers seek information about vehicles on the Internet and from private 
database services such as Carfax (owned by Polk) and Autocheck (owned by Experian). However, the 
information offered by those services is far from complete and often irmreliable. Often, pertinent 
information such as prior damage histories, do not appear in a timely fashion, or at all, so the data can 
be quite misleading. There are also other gaping holes in the data, most glaringly an absence of timely 
reporting by insurers and self-insured entities. 

In addition, access to the data is generally limited to those who have access to computers and to 
redit, resulting in a serious digital divide that leaves millions of used car buyers vulnerable, without 
access to vital information. Simply lacking $29.99 via a credit card for a vehicle history report can have 
disastrous results, including economic devastation, debilitating injury, or death. 

While some auto dealers check Carfax and Autocheck and provide reports, many do not. Some 
dealers alter the reports to give potential purchasers a false sense of security about the condition of the 
vehicles. Some seek out damaged autos with clean “Carfax” reports and traffic in them. 

It is extremely common for car buyers to be lulled into a false sense of security by a "clean'' 
Carfax report, only to discover after they purchase a vehicle that it was severely damaged in a collision 
or flood. In one case in Florida, a consumer purchased a used car after being shown a "clean" Carfax 
report, then the report was updated with information about a collision that had occurred more than a 
year before the consumer bought the car, 

A class action brought on behalf of consumers who obtained Carfax reports against Carfax, 
alleging that the service was misleading and deceptive, resulted in a settlement agreement that required 
Carfax to modify disclosures that the information it provides is not complete. We also note for the 
record that consumers in Canada have access to far more complete data including insurance claims 
information. 


Failure of insurers and self-insured entities to properly "brand" titles 


15 National Insurance Crime Bureau, October, 2008 report, posted at: http://www.iii.org/niedia/hottoDics/insurance/test4/ 

16 "Buyers at risk when criminals clone vehicle ID infonnation," by Diane Lade, Associated Press, December 10, 2007. 
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Some insurers fail to comply with state laws that require them to have titles of vehicles they 
total "branded" with the notation they are "salvage," "junk," or a similar designation. In 2005, the 
nation's largest auto insurer, State Farm, entered into an "Assurance of Voluntaiy Compliance" with the 
Attorneys General of 48 states regarding its failure to brand the titles on between 30,000 to 50,000 
salvage vehicles,” While State Farm did not admit any wrongdoing, it strains credulity to believe it 
could have made completely innocent mistakes tens of thousands of times. 

In some cases, the vehicles were in fact "chop jobs" — halves of different vehicles welded 
together -- and grossly unsafe. Consianers who had purchased the State Farm salvage vehicles 
generally had paid Blue Book for them, only to receive a letter informing them their vehicle was in fact 
a junker, and worth far less than they had paid. Thus, overnight, the value of their vehicles plummeted 
and they were plunged deeply upside down in their car loans. 


Worthless warranties and extended service contracts 

Car buyers who purchase used vehicles with the remainder of the factory warranty in effect are 
led to expect that they will be protected against major defects for the life of the warranty. They usually 
pay thousands extra for the added warranty coverage. However, if the vehicle sustained undisclosed 
prior damaged in a crash or flood, or has an altered odometer, the manufacturer will not honor the 
warranty for the damaged components, or sometimes for the entire vehicle. 

Consequently, a common consumer complaint is that a vehicle is advertised as having the 
remainder of the factory warranty in effect, but when vehicle owners attempt to have repairs performed 
under the warranty, their coverage is denied. 

Car buyers spend increasing amounts to purchase “extended service contracts,” which they are 
led to believe will provide adequate protection against expensive repairs. Sales of service contracts are 
a high-profit item for many auto dealers, who sometimes tell car buyers (falsely) that they must obtain 
the service contract in order to qualify for financing. 

However, many extended service contracts are riddled with loopholes and exclusions. For 
example, they generally will not cover pre-existing, undisclosed conditions. Virtually no service 
contract company will cover prior damage, a common reason a vehicle needs further repair. 

Numerous companies that offer extended service contracts have pocketed the money and moved 
offshore, or gone belly up, leaving consumers without the protection they paid for, and with expensive 
repairs they caimot afford. This sometimes also harms well-intentioned dealers, who are left to deal 
with repair expenses incurred by car buyers who relied on them to choose a solid company for the 
service contract. 

Some dealers pocket the service contract payment and do not activate the policy. The consumer 
may not discover this until months later, when they attempt to obtain a repair under the policy. Some 
service contract companies secretly offer dealers incentives to deny claims, in the form of payments 


1 7 See Assurance of Voluntary Compliance, posted on website of Iowa Attorney General Tom Miller at: 

http://www.state.ia.us/govemment/ag/latest_news/releases/jan_2005/State%20Fann%20%20AVC%20-%20Fmal.pdf 



65 


based on the amount of the contract that is not used to pay claims. 

Undisclosed Kickbacks from Lenders /hidden dealer markups 

Last fall, the Sacramento Bee published an editorial urging California lawmakers to address the 
mortgage lending crisis, a major factor in the financial meltdown that has plunged the state's economy 
into the worst fiscal crisis since the Great Depression. The Bee urged the following actions: 

• "For all home loans, banning the steering, counseling or directing of consumers to a loan that is 
more expensive than one for which they would otherwise qualify based on their income and 
creditworthiness. California already does this for some loans (see AB 489, passed in 2001). 

• Banning broker commissions called "yield spread premiums," fees paid by a lender to a broker 
for higher-rate loans. As Sheila Bair, chairwoman of the Federal Deposit Insurance Corp., has 
said, these fees create a financial incentive for brokers to steer borrowers to higher-cost loans. 

• A study by the Federal Reserve showed clearly that simple disclosure does not solve the 
problem. As the Fed said, disclosures end up confusing consumers, who believe, falsely, that 
mortgage brokers have a duty to find them the lowest interest rate and best terms available."'* 

Virtually the same practices persist in auto lending, only with even less oversi^t and 
regulation. Instead of being called "yield spread premiums," the kickbacks dealers receive from lenders 
in exchange for increasing the interest rate on auto loans are called "dealer markups," "dealer reserve" 
or "dealer participation." They have become a major profit center for auto dealers at the expense of 
consumers. 

Instead of receiving loans based on their creditworthiness, car buyers receive loans based on 
how much the dealer and lender think they can get away with. The "buy rate" car buyers qualify for is 
not disclosed to them. Often, they are told that the increased interest rate, which includes the dealer 
markup, is "the best we can do for you" or that "we shopped you around and this is the best you can 
do." Even those with good credit are misled into thinking their credit is blemished. 

As class action litigation brought by the National Consumer Law Center and others on behalf of 
Afiican American and Latino car buyers under the Equal Credit Opportunity Act showed, auto dealer 
markups tend to be higher for minority borrowers, even when they have the same credit as their 
Caucasian counterparts.'® However, no car buyers who depend on auto dealers to find them a loan are 
immune from falling prey to excessive interest charges. 

While the settlement agreements in the discriminatory lending class action cases reduced the 
allowable markups among many major lenders, the caps on the markups still allow dealers to receive 
thousands of dollars for arranging a bad loan, when the consumer could get a better loan on their own 
for free. This turns the profit incentive on its head and means the worse a job the dealer does in 
arranging financing, from the consumer's perspective, the more money the dealer makes. 


18 "State Can't Delay Mortgage action," Sacramento Bee Editorial, August 18, 2008. Posted at: 
http://www.sacbee.eom/l 10/story/l I64578.html 

19 See, for example, Borlay v. Primus Automotive Financial Services, Inc. and Ford 
Motor Credit Company, United States District Court for the Middle District of Tennessee, 

at Nashville (Civil Action No. CV-3-02-0382). This was widely regarded as the test case regarding discriminatory 
auto lending, and the judge ruled that the plaintiff had proven their case. 
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In an attempt to rein in the worst dealer markup abuses, California passed two landmark laws. 
The first (spearheaded by CARS) requires dealers to maintain relevant records for up to 7 years, or the 
length of the loan, whichever is longer. This provides a tool for law enforcement agencies to monitor 
markups, hut it appears that so far no agency has even requested the data. The second law, California's 
Car Buyers Bill of Rights (based on an initiative drafted by CARS) caps dealer markups at 2.5% for 
loans up to 60 months and at 2% for longer loans. However, that still allows thousands of dollars in 
undisclosed markups. 

Only one other state — Louisiana -- caps dealer markups, at 3%. Other states have loosened 
protections, with predictable results. For example, when Ohio repealed its law that had effectively 
reined in dealer markups for decades, the costs to Ohio car buyers soared. 

In 1999, Texas enacted legislation, signed by then-Govemor Bush, that was amended in the 
waning minutes of the legislative session, with no discussion or debate, to retroactively legalize non- 
disclosure of dealer markups. The new Texas law passed as an emergency measure that took effect 
immediately upon signing and applied retroactively to then-pending litigation brought on behalf of 
thousands Texas car buyers.^” Subsequent class action litigation against General Motors' "captive" 
finance arm, GMAC, found that Texas car buyers were being charged up to approximately $15,000 in 
undisclosed dealer markups. 

Often, consumers are subjected to "bait and switch" financing, enticed into going to a dealership 
that advertises in huge lettering "0% financing." Then, under an asterisk, in tiny print, is written: "Upon 
credit approval, for qualified buyers." Some ads state the FICO or other credit score needed to qualify 
for the special rate in the ad, but when car buyers who have scores at least as good as those attempt to 
get a loan at the advertised rate, they are told (falsely) that their credit does not qualify them for the 
loan at that rate. Since most consumers do not have ready access to their credit scores, they are prone to 
being deceived. Auto industry analysts have noted for years that most consumers do not obtain the "0% 
financing" that is so prominently advertised. 


Dealer falsification of credit applications 

Another common practice that plagues used car buyers: auto dealer finance managers who 
falsify credit applications. This happens several different ways. Often, consumers fill out a credit 
application truthfully, only to have it altered without their knowledge after they have signed it. 

For example, the consumer fills out a credit application, stating that their income is $ 1 1 00 per 
month. They sign the application. Then the finance manager alters it to indicate that their income is 
$4100 per month, and submits the false information to prospective lenders. Typically, consumers are 
not given a copy of the credit application that has been submitted to the lenders, so they may never 
realize it was altered after they signed it. 

While lenders are required by federal law to report such acts to authorities, when they become 
aware the applications were false, they may be reluctant to comply. Lenders who blow the whistle risk 


20 H.B. 2180, enacted in 1999. See also "Suits axe threatened by new law," by Mary Flood, Wall Street Journal, Jane 30, 
1999. "Thanks to some little-noticed legislative tweaking, a banker-backed measure approved by the Texas legislature 
last month could lead to the dismissal of a pair of East Texas consumer lawsuits...the suits... accuse area auto dealerships 
and some large national banks of defrauding consumers who financed their car purchases through the dealerships at 
higher rates than the dealers were getting fi-om the banks.. ..attorneys for defendants in the earlier case - Peltier 
Enterprises Inc.. .and Bank of America Corp. ...filed a motion to dismiss the case the Monday after Gov. George W. Bush 
signed the measure into law [on a Saturday]." 
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losing business directed to them by auto dealers. 

However, recently, federal authorities have received reports from lenders alleging that loan 
applications were falsified, and have brought actions to curb such activity. For example, 

"A combined force of nearly a dozen FBI and Immigration and Custom Enforcement agents 
raided [a dealership in Madera, California.] According to the indictment, the suspects operated a 
scheme to enable customers to obtain financing, even if they didn't qualify, by preparing false 
financial documents and forwarding them to Valley First Credit Union. 

Federal investigators believe the suspects entered fictitious information on loan applications, 
including the names of employers for whom the customers didn't work. The men also inflated 
the earning amounts of customers, in addition to creating fictitious earnings statements to reflect 
payments of wages by businesses that never employed the customers, according to the federal 
indictment.. ..Investigators believe VFCU sustained a loss of about $540,000, because many 
customers didn't have the ability to meet the terms of the loans. 


In North Carolina, the owner of six auto dealerships plead guilty to aiding in the filing of 
falsified loan applications. Law enforcement officials told reporters that some loan applications 
included household appliances listed as traded-in vehicles. Employment records were also faked 

Yo-yo financing 

Even sophisticated car buyers who succeed in negotiating good terms on an auto loan are often 
o match for a prevalent high-pressure auto sales tactic known as "yo-yo" financing. Auto dealers 
usually call it "spot delivery.” It is basically a form of financial "bait and switch. 

In a typical yo-yo transaction, a car buyer and dealer agree on the terms of a loan, at a 
reasonable interest rate. The car buyer signs a retail installment contract spelling out the terms, and the 
dealer congratulates them on their purchase. The car buyer then drives off in their newly purchased 
vehicle, and shows it to their family, fiiends, and co-workers. Then a week or two later, he or she 
receives a call from the dealership telling them that the financing was not approved and they need to 
return to the dealership with the car. When they do, they are pressured into signing a different 
agreement with worse terms — a larger downpayment and / or a higher interest rate. 

The reality is that with rare exceptions any finance manager with basic knowledge of his 
business knows almost immediately whether a car buyer will qualify for a purchase. Virtually all major 
auto lenders either approve or reject loans within a matter of seconds, electronically, 24/7. Some 
dealers do not even attempt to find financing for the car buyer at the lower rate, so the claim that they 
were rejected is false. Other dealers shop the loans around in an attempt to find a higher kickback from 


2 1 "Feds raid Merced auto dealership, arrest four men in bank fraud investigation," Madera Sun-Star / Modesto Bee, 
Decemberd, 2008. Posted at: htlp://www.modbee.com/I623/story/521620.html 

22 "Charlotte car dealer to plead guilty to false loan papers," the Associated Press. Winston-Salem Journal, January 6, 
2009.The indictment said some Harrelson employees lied about the ability of customers to pay for vehicles by falsifying 
incomes, down payments and employment history on loan applications.. .Prosecutors said the loans cost financial 
institutions more than $1.2 million and that the conduct was "open and ootorious." Posted at: 
http://www2.joumalnow.eom/contenfr2009/jaii/06/charlotte-car-dealer-plead-guilty-false-loan-paper/ 

23 "Yo-yo deals: Stringing car buyers along," by Don Oldenburg. Washington Post, October 19, 2004. Posted at: 
http://www.washingtonpost.eom/wp-dyn/articles/A43629-20040ctl8.html 
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another lender, then engage in yo-yo tactics to increase their own profit on the sale. 

If the car buyer has traded in another vehicle, they are told that they cannot have it back — even 
if the traded-in vehicle is still sitting on a back lot. This is known as "de-horsing" the buyer — getting 
them out of the vehicle they own, so they need another vehicle in order to have transportation. 

Car buyers who balk at being yo-yo'ed are sometimes threatened with destruction of their credit 
and / or arrest for auto theft. The pretext is that the contract is void since the financing was not 
approved. Some have actually had their vehicles towed by tow truck drivers who told their employers 
and co-workers they stole the vehicle. If they abandon the vehicle at the dealership, they risk having it 
treated as a voluntary repossession, ruining their credit 

Members of the Armed Forces are particularly vulnerable to yo-yo financing. Dealers threaten 
to report troops to their command, and / or to police, telling them they will lose their security 
clearances unless they sign the new contract According to testimony by military personnel in 
California, based on an informal survey of military Judge Advocates General, "yo-yo" financing was a 
major factor in making auto purchasing the single worst financial readiness problem facing troops 
stationed in the state.^'' In Arizona, a military base resorted to declaring some dealerships off-limits due 
to practices including yo-yo financing.^^ 


Loan packing 

“Loan packing” is a very common, highly sophisticated scam that has become a major source of 
profits for many unscrupulous auto dealers. Loan packing involves deceiving car buyers about the 
amount they are being charged for add-on items. If the buyers resist, finance managers may pressure 
them by telling them (falsely) the items must be part of the deal in order to get a lower interest rate or 
to be approved for financing. 

Items commonly "packed" into loans are usually high-profit items that are added on and have 
little or no inherent value. Common examples: theft etching, paint sealant, rust proofing, GAP 
insurance, extended service contracts, and special sound systems. In some cases, car buyers have been 
misled into paying thousands, over the life of their loan, for items that cost the dealer less than $40. 

Not only is loan packing a waste of consumers' hard-earned cash, it also keeps them fi'om being 
able to afford other items they could have purchased for less, such as electronic stability control 
systems, which are proven greatly reduce the risk of rollover deaths and injuries. 

GAP insurance scams 

In an attempt to ensure protection from being saddled with negative equity, more consumers are 
purchasing “Guaranteed Asset Protection” policies to cover the full amount of the loan, in the event 
their vehicle is damaged or stolen. However, the policies are riddled with loopholes and exclusions, and 
companies that offer "GAP" policies often shortchange consumers and delay making payments for 
many months. Meanwhile, consumers are left to fend for themselves to obtain transportation. 


24 Testimony presented before California Assembly Banking and Finance Committee, Pico Rivera, CA, March 11,2005. 

25 "Military base declares dealerships off-limits," Arizona Daily Star, July 13, 2008. 
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Some dealers pocket the GAP payment, then fail to activate the policies. Particularly if the 
dealership goes out of business without activating the GAP policy, car buyers have little or no recourse. 


Car Title Loans 

In some states, it is still legal for consumers to surrender the title to their vehicle as collateral for 
a loan, a practice sometimes also known as "car title pawning." Many experts consider this to be 
tantamount to legalized car theft. Typically, the loans are far less than the value of the vehicle and the 
terms are nearly impossible for the car owner to meet. For example, the loan must be repaid in person 
at an exorbitant interest rate on a weekday at a time when the shop is closed. The end result: desperate 
consumers who need a short-term loan for a medical procedure or other emergency too often end up 
losing their only means of transportation. Enactment of interest rate caps at 36% have proven effective 
in curbing car title loans. 


Failure to Report Good Credit Activity to Credit Bureaus 

Many "Buy Here / Pay Here" used car lots lure car buyers to shop there by advertising that they 
will help them build up their credit. They target car buyers who either lack a credit history because they 
have not used credit in the past, or who have subprime credit. However, the dealerships generally fail 
to report credit activity to any of the major credit reporting agencies. 

Consequently, even when the car buyers make every payment in full and on time, they generally 
fail to benefit in terms of achieving a good credit rating. In addition, the practices at "Buy Here / Pay 
Here" lots often involve various frauds that end up hampering the car buyers' ability to get better terms 
't other dealerships in the future. 


Dealers going out of business and leaving customers in the lurch 

When car dealers go out of business, they sometimes leave their customers holding the bag for 
unpaid liens. Subsequent purchasers also suffer, through no fault of their own. This is a serious and 
growing problem nationwide. 

Car buyers who had credit good enough to qualify for loans even in the current climate, where 
credit is very tight, are having their good credit trashed by dealers who promise to pay off the negative 
equity on their auto loans. The negative equity is rolled into the next transaction. Then the dealer fails 
to pay, leaving the hapless car buyer saddled with two car payments but only one car. 

Usually the car buyer is unaware the loan has not bee paid until months after their new 
purchase, when their lender contacts them to demand payment and informs them they are behind on 
their payments. Although the car was traded in, the car buyer is still on the hook to pay the loan. 
Unable to pay for the loan on the car they traded in, in addition to their new purchase, they fall behind 
on their payments. Sometimes one or both vehicles are repossessed, a very negative report which may 
remain on their credit history for the next 7 years. A bad credit report can keep the consumer from 
getting employment, or housing. 

Car buyers who purchase used vehicles with unpaid liens are also being victimized by dealers 
who sold them vehicles without disclosing that the loans had not been paid. They may make every 
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payment in full and on time, only to have their vehicle repossessed by the former owner's lienholder. 
Suddenly, without any warning, they are without their down payment and /or traded-in vehicle, any 
repairs they have made, and their car. In some cases, the sudden lack of transportation has cost them 
their good credit and / or their job,^^ 

As the auto market shrinks, dealers are closing their doors in record numbers. Nearly every 
manufacturer is consolidating its dealership network. General Motors alone has announced plans to 
eliminate several hundred dealerships this year. However, they have not made public which dealers are 
going to be bought out, 

California has been harder hit than any other state, with 1 37 new car dealers closing in 2008 and 
another 131 stating in a survey that they will be forced to close within the next 6 months unless they get 
assistance from the federal government.^’ In addition, at least 416 used car dealerships closed in 2008. 
Hundreds more are expected to close this year. In response, California State Senator Ellen Corbett has 
introduced the Car Buyers Consumer Protection Act, SB 95, to help improve protections for car 
buyers. (SB 95 is "sponsored" by CARS.) 

While several states have established restitution funds to help compensate victims, the amounts 
in the funds are not always sufficient to cover all the claimants. California's restitution fund is capped at 
a maximum of $5 million per year. According to DMV officials, that will not be sufficient to cover all 
the losses California car buyers are suffering. Some large dealerships have left hundreds of car buyers 
holding the bag, costing them a total of $500,000 or $ 1 million in losses, per dealership. 

Also, the restitution funds do nothing to restore consumers' good credit or get them back jobs 
they have lost. For many car buyers, the harm to their good credit, and the negative ramifications for 
them, are far worse than the monetary loss. 

Most states require only a minimal surety bond of $5,000 or $10,000 for dealers to obtain a 
license. When they go out of business, there is usually little recourse for car buyers who are harmed. 
The bond is not enough to cover a single average-priced used car. 

National Motor Vehicle Title Information System (NMVTIS) not yet complete 

NMVTIS is a national vehicle database system mandated by the Anti-Car Theft Act of 1 992,’* 
which required the U.S. Department of Transportation to create NMVTIS, and the Anti-Car Theft 
Improvements Act of 1996,” which shifted authority over NMVTIS to the U.S. Department of Justice 
after DOT failed to act. 

According to a cost-benefit analysis commissioned by the U.S. Department of Justice, 
completion of NMVTIS will save the American public between $4 billion and $11.3 billion armually, 
by curbing auto theft, salvage fraud, odometer fraud, VfN-switching, and related crimes. It will also 
enhance homeland security.™ 


26 For news reports by the Associated Press, New York Times, San Francisco Chronicle, and other news organizations 
about this growing problem, see links posted at CARS' website, at: http;//www.carconsumers.coin/BaiIout_news.html. 

27 "Sacramento car dealers seek federal loan help," Sacramento Ree, February 26, 2009. 

28 P.L. 102-519 Sections 202-04, 106 Stat. 3390-93. 

29 P.L. 104-152 Sections 2-3, 110 Stat. 1384. 

30 Logistics Management Institute Report, Cost-Benefit Analysis, submitted to U.S. Department of .Tustice, 2001. Posted 
at: httD://www.ojp.gov/BJA/DdfyLMI NMVTlS.pdf 
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On January 30, 2009, the U.S. DOJ implemented consumer access to the system and issued 
long-overdue new rules to require insurers and junkyards to provide data on totaled vehicles to 
NMVTIS, where the data must be updated every 30 days and made available to the public at cost. The 
U.S. DOJ took this important step in compliance with a court-ordered deadline issued pursuant to 
litigation filed by Public Citizen, CARS, and Consiuner Action.^' 

However, while significant progress is being made toward completing NMVTIS,.and it 
currently includes 73% of the vehicle population, 14 states fail to participate in the system. Others are 
providing data to the system but not folly participating.^^ For details about state compliance. 

While California now provides data to NVMTIS, the state has entered into an illegal agreement 
with the the system operator, the American Association of Motor Vehicle Administrators, that bars 
consumers from accessing California’s data directly throu^ NMVTIS. Instead, California car buyers 
will be more restricted in being able to access the information, under a contract California's DMV has 
with Polk (Carfax). Currently, CARFAX charges $29.99 for the history for a single VIN. Consumers in 
other states will have access to other vendors. One such vendor is offering vehicle histories for $2.50 
for a single VIN. Thus, used car buyers in other states will benefit from a competitive environment, 
while California's used car buyers will not enjoy the same benefits. 

Ironically, California, with the nation's largest auto market, and where auto salvage fraud is 
rampant, has the most to gain by participating in NMVTIS. According to California's Department of 
Motor Vehicles, more than $ 1 ,692,000 vehicles registered for used on California roads have titles 
indicating they were once totaled by an insurer and are considered "salvage. California also has 4 
out of the top 5 auto theft "hot spots" in the United States — Modesto, San Diego/Carlsbad/San Marcos, 
Stockton, and San Francisco/Oakland/Fremont.^'' 

In order for NMVTIS to fulfill its Congressional mandate, additional funding in the amoimt of 
approximately $40 million is needed so that the DOJ can update NMVTIS and provide necessary 
assistance to states. 

We are pleased to note that the DOJ has proposed working with the FTC regarding posting 
information about NMVTIS on the Used Car Buyers Guide, a step long recommended by CARS and 
included in the consumer group comments to the FTC. 


Mandatory pre-dispute arbitration leaves car buyers at the mercy of 
unscrupulous dealers and lenders 


One of the leading reasons auto sales and lending practices have sunk so low is that consumers 
have lost the ability to defend themselves against even the most blatant violations of existing federal 
and state laws and regulations due to the widespread imposition of binding mandatory pre-dispute 


3 1 Public Citizen et.al. v. Michael Mukasey, filed in the U.S. District Court, Northern District of Califorma. This action has 
since been amended to Public Citizen v. Eric Holder. 

32 For details about states' compliance, see: http://nmvtis.gov/ 

33 Message from Dennis Clear, Legislative Director, California Department of Motor Vehicles, July 18, 2007: "As 
of7/l/07, wehave 1,692,535 salvage vehicles on file." This number does not include those vehicles with "ivashed,” altered 
or counterfeited titles, where the “salvage” brands have been removed. The number is also far lower than before the ruling 
in Martinez v. Enterprise, interpreting California's definition of “salvage" to allow a vehicle to he destroyed up to 100% of 
its pre-crash value before it must be branded as “salvage.” 

34 America's car theft hot spots, Forbes.com, quoting data 6om the National Insurance Crime Bureau, July 11, 2008. 
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arbitration. 

Given the sheer volume of auto sales eadi year, with tens of millions of transactions, state 
agencies and local consumer protection agencies cannot possibly police all the transactions, or even 
enough of them to deter illicit behavior. During this era of strapped state and local budgets, when 
consumer protection agencies have had to lay off staff, enforcement is becoming even weaker. 

While auto sales and service complaints perennially top the list of consumer complaints, car 
buyers who have been subjected to illegal practices are almost always told that it is a civil matter and 
they are on their own. 

In the past, they wotild have had the ability to invoke longstanding consumer protection laws 
and regulations in their own defense by bringing civil litigation. However, due to dealers and lenders 
inserting arbitration clauses in auto contracts -- often on the back, in fine print, in confusing and 
legalistic terminology - they have lost the ability to defend themselves. 

As Members of Congress argued in favor of granting auto dealers access to courts for resolving 
disputes with auto manufacturers: 

• The contracts are take-it-or-leave it, boiler-plate contracts of adhesion. 

There is no real opportimity to negotiate. 

• The parties to the contracts are on an unequal footing. 

• Arbitrators are inherently biased in favor of repeat customers, who can track their decisions and 
have the advantage of knowing which arbitrators have ruled in their favor in the past. 

• Arbitrators are not required to apply the law or adhere to judicial precedents. 

• Even if the arbitrators totally disregard the law, there is little or no review, and rarely any check 
on their power. There is seldom even any record that would be subject to review. 

• Discovery is either non-existent or very limited. Without discovery, consumers are severely 
disadvantaged. This enables crooked dealers to conceal material facts ftom their victims and 
fix)m the arbitrators. 

• Arbitrations occur in a vacuum. They almost always operate in secret. If a dealer has engaged in 
widespread violations of the law, it may never come to the attention of law enforcement 
agencies or policymakers, who might otherwise act to protect the public. 


In some cases, car buyers who were defi-auded have been compelled to submit their disputes to 
arbitration, only to have the dealer delay responding to communications for years, trapping them in 
"arbitration hell," where years go by without a hearing. One consumer in the San Diego area who was 
sold a rebuilt wreck has had to continue making payments for more than two years on a vehicle that he 
cannot drive because it is unsafe, while he has waited simply to get a hearing before an arbitrator in a 
forum chosen by the dealership that sold him the clunker. If he had been able to litigate, he very likely 
would have recovered his losses in an out-f-court settlement, within a matter of months. 

In some cases, consumers have won cases in arbitration, only to have the dealership refuse to 
abide by the decision, forcing the consumer to litigate in order to enforce the decision. The absurdity of 
this situation puts the lie to any claim by auto dealers that arbitration is somehow a better alternative to 



73 


litigation, since it is only the prelude. 

The same arguments that were made by auto dealers and Congress in favor of preserving the 
lights of auto dealers apply equally to consumers, if not more. 

As Senator Hatch stated when he introduced S. 1140, “The Motor Vehicle Franchise Contract 
Arbitration Fairness Act of 2001,” the new law was needed to protect auto dealers from having 
mandatory arbitration clauses imposed upon them by auto manufacturers, due to their “unequal 
bargaining power. As Senator Grassley, speaking in support of S. 1140, stated: 


“While arbitration serves an important junction as an efScient alternative to court, some trade- 
offs must be considered by both parties, such as limited judicial review and less formal 
procedures regarding discovery and rules of evidence. When mandatory binding arbitration is 
forced upon a party, for example when it is placed in a boiler-plate agreement, it deprives the 
weaker party the opportunity to elect another forum. As a proponent of arbitration I believe it is 
critical to ensure that the selection of arbitration is voluntary and fair. . .Unequal bargaining 
power exists in contracts between automobile and truck dealers and their manufacturers. The 
manufacturer drafts the contract and presents it to dealers with no opportunity to 
negotiate. . .The purpose of arbitration is to reduce costly, time-consuming litigation, not to 
force a party to an adhesion contract to waive access to judicial or administrative forums for the 
pursuit of rights under State law.”^^ 


Senator Grassley also stated that: 

“This legislation will go a long way toward ensuring that parties will not be forced into binding 
arbitration and thereby lose important statutory tights. 1 am confident that given its many 
advantages arbitration will often be elected. But it is essential for public policy reasons and 
basic fairness that both parties to this type of contract have the freedom to make their own 
decisions based on the circumstances of the case.”^’ 


While S. 1140 did not pass, auto dealers were given an exemption from the Federal Arbitration 
Actby passage of H.R. 2215 in 2002. That act, now codified at 15 U.S.C. section 1226, prohibits auto 
manufacturers from including any type of pre-dispute arbitration clause in franchise contracts with 
auto dealers. Specifically, it provides that arbitration may be used to settle a controversy arising out of 
a motor vehicle franchise contract only if both parties consent, in writing, and only after the dispute 
arises. The same rights should be restored to car buyers. 

A year ago, I testified in support of passage of legislation sponsored by Representative Linda 
Sanchez, H.R. 53 1 2, the Automobile Arbitration Fairness Act. That legislation passed in the House 
Judiciary Subcommittee on Commerce and Administrative Law. It should pass in Congress and be 
signed by the President. The sooner it passes, the sooner car buyers can begin to feel more confident if 
they are cheated over their car purchase, they can right the wrong and obtain justice. 

It is important to note for the record that the National Automobile Dealers Association wrote to 


35 Statements on Introduced Bills and Joint Resolutions, United States Senate, June 29, 2001. Statement by Senator Hatch 
of Utah. 

36 Statements on Introduced Bills and Joint Resolutions, United States Senate, June 29, 2001. Statement by Senator 
Grassley of Iowa. 

37 Statements on Introduced Bills and Joint Resolutions, United States Senate, June 29, 2001. Statement by Senator 
Grassley of low'a. 
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Congress when car dealers sought their exemption from the Federal Arbitration Act and promised not 
to oppose similar legislation to protect consumers. However, auto dealers have violated the spirit, if 
not the letter, of that promise, since auto dealars' state trade associations and individual auto dealers 
have been actively opposing passage of H.R. 5312. 


Solutions 

In order to restore consumer confidence in the automotive marketplace, save the American 
public many billions of dollars, save lives, prevent injuries, and accelerate the replacement of the U.S. 
vehicle fleet with newer, safer, more fuel efficient vehicles, CARS strongly urges that Congress, the 
Federal Trade Commission, and the U.S. Department of Justice take the following actions: 

Congress should; 

• Act iniunediately to provide relief and restitution for car buyers victimized by dealers that go out 
of business 

• Act immediately to establish a federal task force to assist car buyers victimized by dealers that 
go out of business in restoring their good credit. The task force should be empowered to provide 
pro-active outreach to victims, identifying them and working with lenders and credit reporting 
agencies to put victims on a fast track to have their credit restored. 

• Provide approximately $40 million in funding to the US Department of Justice for completion 
of the National Motor Vehicle Title Information System, or NMVTIS. This includes funds to 
assist states in fully complying with the law. 

• Enact legislation to amend the Anti-Car Theft Improvement Act of 1 996 to: 

• Tighten the time period allowed auto insurers and junkyards to submit data to NMVTIS 
from the existing 30 days to the same day as the vehicle is totaled 

• Require full disclosure regarding vehicles with serious damage below the threshold for 
being "totaled," so vehicle buyers can weigh whether to purchase those vehicles or not, 
and are made aware the prior damage will likely reduce their value and /or safety 

• Grant the Federal Trade Commission authority to issue new regulations through a more 
efficient, less burdensome process 

• Continue to exercise oversight over the Federal Trade Commission's rulemaking and other 
activities to curb predatory, unfair, and deceptive practices in the automotive marketplace 

• Enact H.R. 5312, The Automotive Arbitration Fairness Act, sponsored by Representative Linda 
Sanchez 

• Enact the "Protecting Consumers from Unreasonable Credit Rates Act of 2009" (S. 500), 
sponsored by Senator Richard Durbin, to amend the Truth in Lending Act to impose a national 
cap on consumer credit interest rates 


The FTC should: 
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• Stq) up enforcement against unfair and deceptive practices in the automotive market 

• Modify the Used Car Rule, as described in conunents CARS and other consumer groups filed 
with the FTC, including requiring specific written warnings on total loss vehicles that appear in 
the NMVTIS database. 

• Update the Used Car Rule in order to comply with new legislation enacted by Congress to 
amend the Anti-Car Theft Improvement Act of 1996 to include full disclosure regarding 
vehicles with serious damage below the threshold for being "totaled” 

The US DOJ should: 

• Continue to move forward in completing NMVTIS 

• Step up enforcement of existing laws against falsifying credit applications and other forms of 
fraud 

• Participate on behalf of consumers in legal actions to enforce the Equal Credit Opportunity Act 
and Truth in Lending Act. 

CARS also strongly urges the White House and other Executive Branch agencies to work 
closely with Congress, the DOJ and the FTC to ensure the actions outlined above are taken and car 
buyers are protected. 

Thank you again. Chairman Rush, Ranking Member Radanovich, and Distinguished Members, 
tor the opportunity to testify. I greatly appreciate your work and that of the Committee and 
Subcommittee staff, and look forward to working with you to improve protections for America's car 
buyers and their families. 
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Mr. Rush. Thank you so very much. We will have ample oppor- 
tunity during the question-and-answer period. 

Our next witness is Mr. Van Alst for 5 minutes. You are recog- 
nized. 


TESTIMONY OF JOHN W. VAN ALST 

Mr. Van Alst. Chairman Rush and Ranking Member Radano- 
vich and distinguished members of the subcommittee, it is an 
honor for me to testify before you today on behalf of the low-income 
consumers and clients of the National Consumer Law Center about 
consumer protection in the used car market. I thank you and your 
staff for holding a hearing on these very important issues. 

For years I was with Legal Aid in North Carolina and every day 
I saw working families that lacked a safe, reliable car because of 
the abuses and problems in the used car sales and finance market. 
These families lost jobs and they were unable to get their children 
to school or daycare and to doctors’ appointments. Since I have 
joined the National Consumer Law Center, I have had the privilege 
to work with hundreds of advocates and attorneys across the Na- 
tion trying to address these issues and I have seen just how wide- 
spread and common they truly are, and in part that was the basis 
for the report that we produced on fueling fair practices, which I 
have submitted to the committee, and Mr. Chairman, with your 
permission, if we may have that added to the record as well, I 
would appreciate that. 

Mr. Rush. Hearing no objections, so ordered. 

[The information appears following Mr. Van Alst’s testimony.] 

Mr. Van Alst. Cars in poor and even dangerous condition are 
sold to consumers as safe and reliable transportation, and this 
could be avoided if dealers were required by the FTC to disclose 
known defects and to post NMVTIS reports on the cars that are of- 
fered for sale and if insurance companies were just required to re- 
port all claims data in the United States, the same way that those 
same insurance companies are required to do so in Canada. Con- 
sumers are often charged higher interest rates than they qualify 
for. You see, because the dealers typically arrange the financing, 
they contact prospective lenders who inform the dealer of the terms 
on which they would be willing to lend. Often the dealer puts the 
consumer in a higher interest rate loan and splits the difference 
with the lender. For example, if the lender is willing to lend to the 
consumer at 8 percent based upon the consumer’s credit history, 
the dealer will put the consumer in a loan at 16 percent and then 
the lender and the dealer split that extra money that will be paid 
by the consumer over the life of the loan. 

These markups, as you have pointed out, have a disparate racial 
impact. Litigation mounted by NCLC and others has demonstrated 
that minority car buyers pay significantly higher dealer markups 
than non-minority car buyers with the same credit histories. This 
practice costs consumers hundreds of millions, if not billions of dol- 
lars, and yet it is undetectable by the consumers and most anyone 
else, for that matter. While the FTC and the DOJ are charged with 
enforcing the Equal Credit Opportunity Act, which prohibits such 
disparate treatment, they currently lack the tools to know when it 
is occurring and to combat it effectively. This and other problems 



77 


could be addressed through the creation of a federal data collection 
system for auto finance similar to the Home Mortgage Disclosure 
Act. 

The buying process itself is intentionally structured to be need- 
lessly complicated and time consuming to wear down and confuse 
car buyers and enable dealers to slip in overpriced add-ons and 
other items that are profitable for the dealer and often not very 
useful for the consumer. Excess dealer profits are hidden in addi- 
tions such as window etching service contracts, rustproofing and 
vastly inflated document preparation fees. Dealers also use tactics 
such as yoyo sales where the consumer drives away in a newly pur- 
chased car only to be called back several days or a week later and 
told sometimes untruthfully that financing could not be arranged 
at the original terms and the consumer has to enter into a new 
contract at a higher interest rate or with a higher down payment. 
Of course, if the consumer rather than the dealer had decided that 
they didn’t want to take the car and tried to get out of it, the deal- 
er would have told them the sale was final. Sometimes the dealer 
will have already sold the consumer’s trade-in or tell the consumer 
that he or she is responsible for extra charges if the new, less de- 
sirable terms are not accepted. The FTC especially if it receives en- 
hanced rulemaking authority should prohibit such tactics as unfair 
and deceptive. 

These abuses and all the other abuses we see in the used car 
market do not just harm the individual car buyer that gets the bad 
car or the bad loan. These practices make the entire market less 
competitive and less transparent. Dealers that would like to deal 
fairly with the public and compete on price and quality of the car 
are driven out of business by dealers using these deceptive tactics, 
and just as we have seen from the problems in the mortgage indus- 
try, the inflated cost and discriminatory loans and the outright 
fraud in these transactions can spill over to the larger economy. 

While many of the changes that are necessary to bring trans- 
parency, efficiency and competitiveness into the market will have 
to occur at a State level, there are a number of very important 
things that the Congress and agencies and the Administration can 
do to stop these abuses, and these changes are urgently needed. 
The current system results in unfair transactions and hamstrings 
working families that have to have a car. We look forward to work- 
ing with you, and I am happy to answer any questions you might 
have. 

[The prepared statement of Mr. Van Alst follows:] 
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Consumer Protection in the Used and Subprime Car Market 
Written Testimony of 
John W. Van Alst 

On behalf of the Low Income Clients of the 
National Consumer Law Center' 

Before the Subcommittee on Commerce Trade 
and Consumer Protection of the 
Committee on Energy and Commerce 
United States House of Representatives 

March 5, 2009 

Chairman Rush, Ranking Member Radanovich, and distinguished Members of the 
Subcommittee, it is an honor for me to testify before you today on behalf of our low 
income clients about consumer protection in the used car market, 1 thank you and your 
staff for holding a hearing on these very important issues. 

In much of the United States, working families can not be .self-sufficient and 
productive without a car. Yet abuses in the market for buying and financing a car often 
unnecessarily increase the costs of a car, or preclude families from buying and keeping a 
reliable car. This is especially true for low-income familie.s. Households with incomes 
below $25,000 are nine times more likely to be without a car than households with 
incomes above $25,000.^ Families trying to buy and finance a reliable car face many 
hurdles and stumbling blocks, such as cars in poor or even dangerous condition that 
dealers pressent as safe and sound, kick-backs to dealers from financers for putting 
consumers in a more expensive loan than they qualify for. deceptive .sales practices, junk 
products and fees that add to a car’s cost, and outright fraud. 


While many of the changes that are necessary to bring transparency, efficiency, 
and, fairness to the market will have to occur at the state level, there are a number of very 
important things that can and should be done by federal regulatory agencies, the 
administration, and Congress to stop these abuses. The Federal Trade Commission 
.should improve its “used car rule” and increa.se enforcement of existing rules in the car 
market. The Department of Justice should ensure that the National Motor Vehicle Title 
Information System contains complete information and is easily available to car buyers. 
The National Highway Traffic Safety Administration (NHTSA) .should amend its 
exemptions so that cars over ten years old are subject to the disclosure requirements of 
the Motor Vehicle Information and Cost Savings Act. Legislative changes should be 
made such as the creation of a data collection system for car loans, a ban on pre-dispute 


' The National Consumer Law Center is a non-profit organization that seeks marketplace justice on behalf 
of low-income and vulnerable Americans. NCLC works with, and offers training to, thousands of legal- 
service, government and private attorneys, as well as community groups and organizations representing 
low-income families. Our legal manuals and consumer guides are standards of the field. 

■ U..S, Department of Transportation, Bureau of Transportation Statistics, NHTS 2001 Highlights Report, 
BTS03-0.1 (Washington, DC: 200.3). 
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binding arbitration clauses in car sales and finance transactions, adjustments of Truth in 
Lending coverage, and removal of restrictions on modification of car loans in bankruptcy. 

vSiich changes are urgently needed. The current system results in unfair 
transactions. It hamstrings working families that have to have a car. Ultimately, the 
fraud and abuse in these individual transactions aggregate into a dysfunctional credit 
economy. 

COMMON ABUSES 

Policies currently in place are generally insufficient to protect consumers when 
buying and financing a used car. Although new and used car dealer complaints are 
recorded separately by the Better Business Bureau, if the two are combined there are 
more complaints filed with that organization about car dealers than any other industry.^ 
AGs are also inundated with complaints about car dealers.'’ Considering that many car 
buyers never discover that they have been defrauded, the level of complaints is striking. 
Abusive practices mean that all too often a used car is a liability rather than an asset for a 
family, draining essential resources instead of providing a route to succe.ss and self- 
sufficiency. Car buyers fall victim to a number of practices that greatly reduce their 
ability to obtain a useful car that can meet their needs at a fair sales price with fair 
financing. 


The way in which cars are sold and financed is intentionally structured to be 
needlessly complicated and time consuming in order to confuse buyers and enable dealers 
to charge excessive prices and fees for the car and financing. Dealers use psychological 
tactics to influence consumers. Often dealers force the consumer to stay at the dealership 
for long periods of time by keeping the potential trade-in, keeping the consumer’s 
driver’s license, or other ruses. The consumer is worn down and becomes much more 
susceptible to the dealer’s efforts to extract excess profits from the transaction. Dealers 
mislead and simply lie to consumers. 

Dealers also use tactics such as “yo-yo sales’’ to reduce any chance the consumer 
has of getting a fair deal. In a yo-yo sale the dealer sends the customer off the lot driving 
the newly purchased car only to call the customer back several days later to say 
(sometimes untruthfully) that financing could not be tirranged at the original terms and 
the consumer must sign new documents at a higher interest rate or other worse terms. Of 
course, if the consumer, rather than the dealer, had reconsidered the transaction and 
wished to back out, the dealer would be quick to tell the consumer that the deal is binding 
and the consumer may not cancel the transaction. Sometimes the dealer will have already 
sold the consumer’s trade-in or tell the consumer that the consumer will be re.sponsible 


’ It is important to note that BBB does not include numerous related categories such as auto warranty 
processing, auto leasing, or auto rust proofing in the dealer category. See 

hltp;//us.bbb,org/WWWRoot/storage/16/doeuments/stats%20pdtyUS_by_ComplainL2008....inter.pdf 
^ Top five in Oregon in 2008 see htlp://www.doi.state.or.us/releases/2008/re)0.80508.shlml : top five in NC 
2007 see 

hltp://ww>v.ncdoi.eov/DocumenlSlreainerClient?direclorv-CPTipAlert/&rile=Top?f20Ten%20Coninlaiiits 

%2020 07'7i 2()lisl.pdf 
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for extra charges and costs if the new, less desirable, terms are not accepted. Regardless 
of whether the dealer is being truthful, often the customer is in no position to refuse the 
new onerous terms. 

Sometimes the dealer is simply bringing the customer back in to get an even 
higher interest rate or add on more profitable items to the sale. These dealers realize that 
consumers are more likely to agree to these terms after they already feel so invested in 
the deal and are reluctant to see it undone. Often the consumer has already paid 
additional money to third parties for insurance or improvements to the newly purchased 
car. The consumer often believes there is no choice but to accept the new terms 
pre.sented by the dealer. Even if the dealer is truthful and was unable to find a willing 
lender, the consumer is still in the position of walking away from a deal after investing 
substantial time and money. 

Dealers often structure the negotiation for the sale of a car to obscure the costs 
and to prevent the consumer from understanding whether he or .she is getting the car at a 
fair price. Excess dealer profits will be hidden in additions such as “window etching,” 
service contracts, rust proofing, and vastly inflated document preparation fees. 
Consumers may pay thousands of dollars for window etching that costs the dealer fifteen 
dollars and a guaranty of little or no value. In extreme cases, consumers have paid as 
much as $2,000 for a pen and key chain costing the dealership $15.'’ 

If a consumer is able to uncover evidence of wrongdoing on the part of the dealer 
or finance company, often any meaningful compensation for the consumer or any 
punitive award to stop such behavior in the future will be unavailable because of 
language inserted in the contract denying consumers the right to go to court and forcing 
them to resolve any disputes in arbitration. 

Financing markups by dealers create another opportunity for abuse. In most car 
purchase transactions, the dealer arranges the financing in addition to selling the car. 
Dealers typically contact prospective lenders and present the consumer’s financial 
information. Lenders then inform the dealer of the terms on which they will be willing to 
lend to that consumer. Often the dealer places the consumer in Jess favorable financing 
than the consumer qualifies for, and splits the extra profit with the lender. For example, 
if the lender was willing to lend to the consumer at an 8% interest rate, the dealer may 
place the consumer in a loan at 16% interest. The lender and dealer then split the extra 
money that will be paid by the consumer due to the higher interest charges. 

An extremely troubling feature of dealer financing markups is their disparate 
racial impact. Information obtained through litigation mounted by NCLC and others has 
demonstrated that minority car buyers pay significantly higher dealer markups than non- 
minority car buyers with the same credit scores^ 


’ Gregory Arroyo, Payiiwiil Packing in Los Angeles, F&I Management & Technology Magazine, February 
2007. 

^ See, c.g., Ian Ayers, Expert Report, June 2004, avaiiabic at 
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Yet another problem is the poor mechanical condition of many used cars. Many 
arc unreliable or even unsafe. Many such vehicles are .salvage vehicles that have been 
previously wrecked or flooded. The dealer often knows that the car has defects but 
misleads the consumer about the condition of the car. 

Most used cars purchased by low-income families are sold “As Is.” Such cars 
often require repair soon after purchase. Often the cost of the repairs is more than the 
consumer can afford or even exceeds the value of the vehicle. As a result, the consumer 
is often unable to repair the car, .so it does not serve the role of helping the family that the 
consumer envisioned when purchasing it. 

Even if repairs are not required, the increasing length of used car loans, often five 
years or more, coupled with excessive interest rates that result from dealer markups, 
virtually ensure that the consumer will soon owe more than the car is worth. Many times 
potential car buyers will still owe more than the vehicle is worth when they must 
purcha.se a replacement. When such a customer comes in “upside down,” dealers will 
often roll the excess amount still owed on the first vehicle into the deal for the next one 
and so make it even less likely that the consumer will ever have any equity in the car. 

Consumers can also be caught when a dealer goes out of business. The National 
Automobile Dealers Association estimates that over 900 new car dealerships closed in 
2008 and over 1,100 will clo,se in 2009. The number of used car dealerships that clo.se 
will likely be much higher. While the economic impact of these clo.sures has been widely 
reported, the direct effect on consumers has received little attention. 

Dealerships seldom shut down in an orderly fashion. Before closing, dealerships 
often engage in such illegal practices as failing to pay off existing loans on trade-in 
vehicles or .selling cars to consumers without first having obtained good title. By the time 
the consumer discovers that the trade-in has not been paid off, or that there is a dispute 
over the title to a newly purchased car, the dealer will often have shut its doors and be 
insolvent. 

IMPROVEMENTS AT THE REGULATORY LEVEL 
Steps the Federal Trade Commission Should Take 

'fhe FTC is in a position to address many of tiie abuses of the used car market. 
Unfortunately, it has failed to do .so. While it has provided some very valuable 
protections for consumers such as the “Holder” Rule,^ and some aspects of the Magnuson 
Moss Warranty Act, in other areas it has failed to adequately protect consumers. 


hUp://wv.w.consumerlaw.org/is.sues/cocounseling/content/AHFClanAyrcsReporLExhibit,s.pdf; Cohen, 
Mark A. “Imperfect Competition in Auto Lending: Subjective Markup,s, Racial 
Disparity, and Class Action Litigation.” available at hUp://ssm.com/ahstract=95 1 827. 

^ This Rule allows consumers defrauded by a dealer lo raise the dealer's misconduct as a defense to loan 
repayment whenever the lender is the dealer’s assignee or has a business arrangement with the dealer.^ 
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The FTC’s “Used Car Rule” Rule does not require any disclosure of the condition 
or history of the vehicle, even if the dealer knows of specific defects. The disclosure it 
requires about the existence or non-existence of warranty coverage is weak and 
misleading. The FTC has not sufficiently protected consumer from laundered lemons. 
The FTC has also not effectively used enforcement actions to address abuses in the sale 
and financing of used cars. 

Improve the FTC’s “Used Car Rule” 

The FTC “Used Car Rule” requires dealers to di.sclose what, if any, warranty 
comes with the vehicle on a “Buyers Guide” posted on the vehicle. The Rule was 
created in response to an investigation by the FTC's Seattle office in the early 1970’s and 
a subsequent report urging that the FTC require dealer inspections, disclosure of known 
defects, and mandatory warranties.* After years of soliciting public comments and 
holding public hearings across the country, the FTC staff recommended mandatory 
inspections and disclosure of defects of certain mechanical and safety components. The 
FTC’s original version of the rule, issued in 1981, would have required disclosure of 
known defects, but it never went into effect. After a Congressional veto, litigation 
holding the veto unconstitutional, and a change in leadership at the FTC, the Commission 
issued a greatly watered-down rule. 

In its current form, the rule requires a .somewhat misleading disclosure about 
whether a vehicle comes with a warranty, but it does not require dealers to inspect used 
cars or even to disclose defects they know about. The rule thus fails to provide any 
significant protections for buyers of used cars. 

Even though the rule in its current form is ineffective, a strengthened Used Car 
Rule could be a powerful force toward eliminating unfairness and deception in u.sed car 
sales. The FTC is presently reviewing the rule, so now is an opportune time to examine 
the possibilities for improving it. The rule should be amended.'' Among other things the 
rule should: 

• Require dealers to inspect u.sed vehicles prior to offering them for sale. 


Before ihis rule was adopted, the lender could force the consumer to make full payment no matter how 
fraudulent the transaction with the dealer - even if the car was a rebuilt wreck, the dealer lacked marketable 
title to the car, or the car was inoperable. The rule not only protects consumers, but also gives lenders an 
incentive to police dealers' misconduct, since the lender will not be paid if the transaction is fraudulent. 

For a discussion of the development of the Rule and the ways in which the original Rule was weakened 
see Mulock, Bruce K., The FTC’s Used Car Rule, Published by the Congressional Research .Service, 
Library of Congress, updated Oct. 14, 1983, CRS Report Number : 1B81 159, available at: 
htlp://digital. library, unt.edu/govdocs/crs/permalink/meta, 

’ For a more complete discussion of the needed changes to the Rule .see the Comments in response to the 
FTC’s request for comments as part of its review of the rule filed on behalf of Consumer Action, 
Consumers for Auto Reliability and .Safety, Consumer Federation of America, Consumer Federation of 
California, National Consumer Law Center on behalf of its low income clients, U.S. Public Interest 
Research Group, and the Watsonville Law Center, available at: 
http://www.ftc.gOv/os/comnicnts/usedearrule/536945-000 15, htm. 


5 



83 


• Require dealers to provide written disclosure of known defects and prior use. 

Even those who might oppose required inspection agree that such disclosure 
would be best. As the National Independent Automobile Dealers Association has 
previously commented “NIADA believes that a beneficial balance in consumer 
and dealer knowledge can be achieved by means of a rule requiring a window 
sticker which would disclose both significant known defects and defects 
discovered during any state-required safety inspection,"’ 

• Require dealers to check with warrantors to ascertain whether any warranty on the 
vehicle, including the manufacturer’s warranty, is still in effect and not void due 
to prior damage or other condition, and accurately report that information on the 
Buyer's Guide. 

• Require auto dealers to check the Vehicle Identification Numbers (VINs) of u.sed 
vehicles they offer for sale, in the National Motor Vehicle Title Information 
5;ystem (NMVTIS) database, and disclose essential information from NMVTIS on 
the Buyer’s Guide. This would effectively put the very important information 
from NMVTIS where it would do the most good- in front of consumer when a car 
buying decision is being made. 

• Require dealers to provide more detailed, complete disclosures. 

• Require auto dealers to provide a separate Buyers Guide, placed on the driver's 
side of the windshield, warning prospective buyers when either 1) a vehicle is 
designated in NMVTIS as “salvage,” “flood,” “junk” “rebuilt” or otherwise 
totaled, or 2) the dealer knew or should have known a vehicle was totaled by the 
insurer or self-insured entity. 

• Remove language from the existing Buyers Guide, regarding “AS IS- NO 
DEALER WARRANTY” sales, which presently states that “THE DEALER 
WILL NOT PAY ANY COSTS FOR ANY REPAIRS, The dealer assumes no 
responsibility for any repairs regardless of any oral statements about the vehicle.” 
This language is inherently misleading because it lends credence to the false 
notion that the dealer may misrepresent the condition of the vehicle with 
impunity. It goes beyond allowing dealers to disclaim implied warranties and 
creates the false impression they can lie to consumers about the condition of the 
vehicle or the dealer’s intent to repair the vehicle and that, if they check that box 
on the Guide, they avoid any liability for their statements. 

• Preclude 50/50 Warranties or other dealer warranties where dealers represent they 
will split the cost of repairs with the customer, as qualifying as a warranty under 
the Buyer's Guide. Such warranties are inherently deceptive. What appears to be 
warranty coverage is in fact illusory, as the warrantor can recoup all of its costs 
for a given “warranty” repair simply by inflating its total charge for the repair so 
that the consumer’s portion covers the warrantor’s entire cost. 

• Require auto dealers to provide a completed translation of the Buyer’s Guide in 
the language used to negotiate the contract. 

• Prohibit the sale of rebuilt wrecks and other problem vehicles as “certified” used 
cars. 


10 Bruce K. Mulock, The FTC’s Used Car Rule, Congressional Research Service, Library of 
Congress, issue Brief #IB81 159, update Oct, 14, 1984. 
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Improve the regulations under the Magnuson Moss Act 

The Magnuson Moss Warranty Act regulates and standardizes written warranties. 
While the FTC has provided some protections for consumers through its regulations 
under the Act, there is room for improvement. The Act prohibits the disclaimer of 
implied warranties when a dealer gives a written warranty or service contract. Prior to 
this useful rule, many dealers would provide written warranties that actually reduced the 
warranties a consumer would have had with no written warranty at all. As a House report 
stated: “...the paper operated to take away from the consumer the implied warranties of 
merchantability and fitness arising by operation of law leaving little in its stead,”" 

Dealers have tried to avoid the application of this rule by selling a service contract 
provided by a third party, while retaining a large portion of the sale price of the service 
contract, often up to 50%. Some courts have held that when a dealer sells a service 
contract in which a third party is ostensibly contracting with the consumer, implied 
warranties may still be disclaimed. Such a narrow view does not recognize the way in 
which the service contract is being sold by the dealer as part of the car sale. It also 
disregards the fact that any ambiguities in the Act should be construed in favor of the 
consumers, who are the intended beneficiaries of the Act. 


The FTC should adopt a regulation or official interpretation stating that these 
courts that have protected consumers by understanding there is no difference from the 
consumers prospective between a dealer warranty and a third-party service contract have 
“got it right.” The FTC should clarify that implied warranties cannot be waived when a 
consumer "enters into" a service contract as part of the car buying transaction. This 
.should explicitly include selling a .service contract from which the dealer or an affiliate of 
the dealer acquires any revenue or consideration. 

As part of the Magnu.son-Moss regulations, the FTC should preclude “50-50” 
warranties, i.e. warranties that are conditioned upon the consumer’s payment of a 
percentage of the cost of the warranty work. Such warranties are inherently deceptive. 
What appears to be warranty coverage is in fact illusory, as the warrantor can recoup all 
of its costs for a given “warranty” repair simply by inflating its total charge for the repair 
so that the consumer’s portion covers the warrantor’s entire cost. 

The FTC should define “50-50” warranties as deceptive. The Magnuson-Moss 
Act, 15 U.S.C. § 23 10(c)(2), defines a deceptive warranty as one 1) that contains an 
affirmation, promi.se, description, or representation which would mislead a reasonable 
individual exercising due care, or 2) that uses a terms such as “guaranty” or “warranty,” 
if the terms and conditions so limit its scope and application as to deceive a reasonable 
individual. 


" H,R. Rep. No.93-1 107 (1974). reprinted in 1974 U.S.C.C.A.N. 7702. 7703-7706, 
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50-50 warranties are deceptive under either of these tests. The promi.se of repair 
would deceive a reasonable person exercising due care, becau.sc the illusory nature of the 
warranty is hidden in its formula. Likewi.se, the terms and conditions of the warranty 
limit scope and application: it allows the warrantor to raise the overall price of repairs so 
that the warranty provides no protection at all. This deception is likely to deceive a 
reasonable individual. 

In the alternative, the FTC should adopt an inlerpretation that a 50-50 warranty is 
a violation of the Magnuson-Mo.ss Act’s anti-tying provision where the consumer is 
required to pay a portion of the dealer’s charge for parts or service as a condition of the 
warranty. 15 U.S.C. § 2302(c) provides: 

No warrantor of any consumer product may C(5ndition his written or 
implied warranty of such product on the consumer’s using, in connection 
with such product, any article or service (other than article or service 
provided without charge under the terms of the warranty) which is 
identified by brand, trade, or corporate name. . . . 

The reason for this prohibition is clear. If a warrantor can condition a warranty on 
the consumer’s purchase of other products or services, the warrantor has the ability to 
make the warranty illusory. The warrantor can simpi y cover the costs of warranty service 
by charging artificially high prices for the tied product or service. Thus, allowing lying 
would enable warrantors to offer a warranty that in actuality provided no benefit to the 
consumer. 

The application of this prohibition to used car 50-50 warranties is illustrated by 
one of the interpretations of the Magnuson-Moss Act adopted by the FTC: “Under a 
limited warranty that provides only for replacement of defective parts and no portion of 
labor charges, [the anti-tying provision] prohibits a condition that the consumer use only 
service (labor) identified by the warrantor to install the replacement parts.” 12 

A 50-50 warranty differs from this example in that it typically provides that the 
consumer is to pay half of the charge for labor and half of the charge for parts, instead of 
all of the charge for labor and none of the charge for parts. But the principle is identical. 
If the warrantor can charge whatever it wants for the parts and labor, and the consumer is 
required to pay half of that amount, then nothing prevents the warrantor from setting the 
consumer’s share at the full cost of the “warranty” repairs. 

In 1999, the FTC, in its review of its Magnuson-Moss rules, stated that 50-50 
warranties “likely violate” the Magnuson-Moss anti-tying provision. 13 The FTC went on 
to state: “Since the consumer must pay a significant charge for parts and labor under 
these warranties, the warranties may violate section 102(c) by restricting the consumer’s 
choices for obtaining warranty service.” 14 


15 C.F.R.§ 700.10(h). 

64 Fed. Red. Reg. 19,700, 19703 (Apr. 22, 1999). 

Id. 


12 

13 

14 
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However, after consumers in Ohio sued low-end used car dealers for conditioning 
warranty service on the consumer’s payment of half the cost of parts and labor, the FTC 
was approached by dealers seeking a retraction of this statement. In 2002, the FTC 
issued a letter disavowing its previous statement. 15 

FTC should return to the position suggested by its 1999 comments. The 2002 
letter does not .set forth a convincing rationale for holding that 50-50 warranties do not 
violate the anti-tying provision. Indeed, the 2002 letter recognizes that, unlike warranties 
that provide parts without charge but require the con.sumer to pay for labor, “in a 50-50 
warranty the warranted repair work is not, as a practical matter, severable into two parts, 
one that the warrantor can perform and another part that another auto repair shop can 
perform.” In other words, a consumer who wishes to take advantage of a 50-50 warranty 
is bound— tied— to use of the warrantor’s services, and payment of the warrantor’s 
charges, whatever they may be. 

Department of .Justice 

The National Motor Vehicle Title Information System 

The Department of Justice (DOJ) has been charged with the creation of the 
National Motor Vehicle Title Information System. This system is a database to aid in the 
tracking and analyzing of vehicle title histories. It has enormous potential to protect car 
buyers from unwittingly buying total cars. 

However, problems exist in the implementation of this system. Some states are 
reluctant to provide information to the database as they currently sell the same 
information to private reporting services for a profit.'*’ Reports can be difficult for 
con.sumers to understand because of the myriad of “brands” that states use to designate 
cars that have been salvaged, totaled, rebuilt, flooded, or otherwise damaged or changed. 
Consumers must access the database through private vendors. There is a fee for 
consumers to access the information and, at least for one vendor, that fee is payable only 
by credit card. 

For the system to be effective, all states and other required entities must 
contribute information. The information should be available to consumers at a 
reasonable fee with a variety of payment methods for those without a credit card. 
Consumers should not have to pay higher prices than dealers or other volume purcha.sers 
of the information. Most importantly, as de,scribed in the recommended changes to the 
FTC’s Used Car Rule, a NMVTIS report should be posted on every car for .sale by a 
dealer. This would eliminate the need for the consumer to purchase the information and 
have the information available at the time and place it would do the most good. 


1 5 Letter from the PTC to Keith E. Whann (Dec. 2, 2002), available at 
www.ftc.gov/o.s/2003/0l/niadarcspon,selctter.hlni, 

Christopher Jensen, A Used-Car Promise Finally Delivered, New York Times Blog, January 29. 2009, 
available at http://whcels.blogs.nytimes.coni/2009/0l/29/a-used-car-promise-linally-delivered/. 
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Discrimination in Car Credit Transactions 

As I explained in my description of common tibuses, dealers commonly charge a 
“mark up” when financing a consumer’s purchase and subsequently selling the note. 
Dealers get a larger kickback for putting consumers in a more expensive loan than they 
qualify for. Such markups often have a disparate impact on minorities. The practice 
itself reduces transparency and competition in the market and should be prohibited by the 
FTC as unfair. 

Even without an outright prohibition, the discriminatory impact of this practice 
calls for enforcement actions by the regulatory agencies. Both the FTC and the DOJ have 
enforcement authority under the Equal Credit Opportunity Act (ECOA) to address such 
issues. Despite the existence of the ECOA and the enforcement authority of the FTC and 
DOJ, discrimination in auto financing has continued. While changes outside the.se 
agencies that I will discuss later may make their job of enforcing the ECOA easier and 
more effective, both agencies should increase enforcement in this area. 

The National Highway Traffic Safety Administration (NHTSA) 


The Motor Vehicle Information and Cost Savings Act (MVICSA) outlaws 
odometer fraud, requires important disclosures, and regulates the method of transferring a 
vehicle’s title.’’ Over 20 years ago, the National Highway Traffic Safety Administration 
(NHTSA) created an exemption from many of these lequirements for vehicles over 10 
years old and also vehicles with gross vehicle weight ratings over 16,000 pounds.'* 

At the time, cars over 10 years old were thought to have such little value that 
odometer tampering would have little impact on the vehicle’s price. But today 10 year 
old cars are better built and have significantly longer useful lives. Many still have 
significant market value after ten years if they are low-mileage, so fraudulent dealers and 
wholesalers have an economic incentive to roll back the odometer. Thus these older cars 
today are targets of odometer fraud which can cause considerable consumer injury. 
Buyers of these cars need the same protection under MVICSA as buyers of newer used 
cars. 


The 16,000 pound exclusion was drafted to exempt commercial buses and trucks, 
which are often sold with much more extensive maintenance records than private 
vehicles, providing a check against odometer tampering. But today this exemption also 
applies to larger recreational vehicles (RVs). The higher market value of these RVs 
makes them even more tempting targets for odometer fraud than passenger cars, and there 
is no reason to exempt RVs purchased for consumer use from MVICSA’s protections. 

All motor vehicles for consumer use should be covered by MVICSA. 


" For more information about the MVICSA see National Consumer Law Center, Automobile Fraud § 4 (3d 
ed. 2007). 

"*49C.F R. ij 580.17. 
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The NMTSA exemptions should be amended to provide coverage under MVICSA 
for vehicles less than twenty years old and all vehicles for consumer use, regardless of 
weight. 


In addition, a number of courts, taking a strained view of MVICSA’s legislative 
language, have found that consumers can sue dealers who intentionally violate the Act 
only if the dealers' fraudulent intent was to sell cars with spun odometers, not a 
fraudulent intent to sell cars with undisclosed salvage, daily rental, or other serious titling 
defects. This makes no policy sen.se, and .should be changed by a .statutory amendment to 
clarify language that other courts have correctly read — that parties are liable under 
MVICSA if they violate the Act with intent to defraud, even if the fraud takes a form 
other than odometer tampering. 

LEGISLATIVE REFORM 

There are a number of steps that Congress could take to address abuses in the 
used car market. Some are simple fixes to update existing protections. Some changes 
would better enable agencies to address the abuses. Others would simply prohibit the 
abusive practices. Some would enable consumers to better address the abuses through 
private actions. 

Adjust TILA’s Jurisdictional and Statutory Damage Amounts for Inflation 

The Truth In Lending Act (TILA) requires creditors to disclose credit terms of 
auto finance and other credit transactions. While TILA’s promise of enabling consumers 
to shop for credit has not been as successful as it could have been, it does give consumers 
e.SvSential information about a transaction’s credit terms before they bind themselves to 
those terms. 

But today TILA contains an enormous loophole. It applies to car transactions 
only if the amount financed is $25,000 or less. Dealers need not provide TILA 
disclosures if the amount financed exceeds $25,000. The $25,000 cap was part of the 
1968 bill that became TILA, and has not been updated in the 41 years since then. 

While $25,000 was a large amount in 1968 and would have covered almost any 
conceivable car purchase, today TILA does not apply to many transactions involving 
rather modest cars. Moreover, because the limit applies to the amount financed and not 
the car’s sale price, negative equity from a trade-in, expensive service contracts, and 
other add-ons can bring the amount financed above $25,000 even if the car’s sale price is 
well under that amount. For a large and growing percentage of car sales, federal law no 
longer requires that even the most basic disclosures about the credit terms be given to the 
buyer. 


TILA also provides for statutory damages when key disclosure requirements are 
violated. These minimum damages encourage the buying public to help enforce the Act’s 
important protections. This is critical, since a disclosure violation is likely to be repeated 
in thousands of other transactions. In order for the statutory damages to provide an 
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incentive for consumers to help police the marketplace and discourage dealers and 
lenders from violating the Act, the damages must be sufficiently high. Unfortunately, the 
$1000 statutory damages amount for car loans has also remained unchanged since 1968 
(although the amount has increased for mortgage loans). 

If TILA’s $25,000 coverage limit were adjusted for inflation since 1968, it today 
would be over $132,000.''’ The $1,000 statutory damages amount would be over $5,000. 
Not only should these amounts be increased today to reflect this inflationary change, but 
this increased amount should also be indexed for future inflation. 


Data Reporting 

One difficulty faced by policy makers, re.searchers, and agencies charged with 
enforcing credit discrimination protections is lack of .information. Such information 
could play an invaluable role in determining the existence of discrimination in auto 
lending and sales, the availability of credit at fair rates, and other matters of importance 
to consumers and policy makers. 

NCLC and others have demonstrated through litigation that minority car buyers 
pay significantly higher dealer markups than non-minority car buyens with the same 
credit scores}'^ However such cases are incredibly difficult and expensive.^' A federal 
data collection system could address this gap by creating a data from automobile 
financing transactions similar to the existing federal data collection for mortgage 
transactions under the Home Mortgage Di,sclosure Act (HMDA). HMDA data is 
currently used by the FTC in its enforcement of the ECOA in mortgage cases. Similar 
data could allow the FTC, DOJ, and private citizens to effectively enforce the ECOA and 
other existing protections in the area of auto finance. 

Ban Arbitration Ciauses in Auto Sales and Finance Transactions 

Arbitration clauses, inserted in the fine print in many consumer contracts, require 
that any dispute the consumer may have with the business must be submitted to 


' * See Comments of the National Consumer Law Center to the Hoard of Governors of the Federal Reserve 
System, 12 CFR Chap.II [Docket No. R-l 180] regarding the Economic Growth and Paperwork Reduction 
Act “EGRPRA” available at: 

http;//www.consumerlaw.org/initiatives/test_and_comm/content/egrpra-final.pdf. 

’’’ See, e.g., Ian Ayers, Expert Report, June 2004, available at 

http://www.consumerlaw.org/issues/cocounseling/conleni/AHFCIanAyresReportExhibits.pdf; Cohen, 
Mark A. “Imperfect Competition in Auto Lending: Subjective Markups, Racial 
Disparity, and Class Action Litigation.” available at http://.ssrn.coin/abstract=95l827. 

*' See the testimony of NCLC before the House Financial Services Committee on the Need for Race, Age 
and Sex Data on Non-Mortgage Lending, July 16, 2008, staling that discovery and analysis in a case to 
prove discrimination under ECOA in auto finance cost over $1,000,000. Available at 
httn://www.consumcrlaw.oi-g/issiies/credit discrimination/content/Watt Regulation Testimony, pdf . 
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arbitration rather than court. Car dealers use arbitration clauses not to settle disputes 
efficiently, but to rob consumers of any effective means to challenge dealer fraud. 

Car dealers draft arbitration clauses for the purpose of weakening consumers’ 
ability to bring legal claims. The clause often bans consumers from seeking class-wide 
relief, prevents them from utilizing remedies granted by state law, and forces them to pay 
the dealer's attorney fees if the arbitrator does not rule for the consumer. Decisions made 
by arbitrators are typically not public, and are not subject to appeal even if the arbitrator 
fails to follow the law. 

Unlike the nation’s court system, which serves the public function of dispensing 
justice and is supported by public funds, arbitration is a pay-as-you-go system. 

Arbitration can cost the consumer thousands of dollars a day, as the arbitrator charges the 
parties hundreds of dollars an hour. It is typically difficult to engage in legal discovery of 
the dealer’s files and practices in arbitration. The dealer also picks the arbitration service 
provider that picks the arbitrator. Because of the limitations of arbitration, and the costs 
involved, many consumer attorneys are unwilling to represent consumers if they are 
bound by an arbitration agreement. 

Arbitration clauses also injure the public at large. Unlike court proceedings, 
arbitration deci,sions are not matters of public record, and the arbitration hearings are 
conducted in private. As a result, the public is unable to avail itself of the knowledge of 
bad actions by dealers and financers. While dealers and finance companies may develop 
an understanding of the results arbitrations produce because of their repeated 
involvement in arbitrations, the public and consumers are unable to see if justice is 
served. 


Arbitration clauses arc .so widespread that it is often impossible to buy a car 
without signing an agreement giving up one’s right to go to court if problems develop."’ 
The dealer’s arbitration clause also typically applies to the auto lender, eliminating the 
consumer’s ability to sue it as well. 

Ironically, new car dealers themselves admitted the unfairness of arbitration 
clauses when they successfully lobbied Congress to prevent auto manufacturers from 
imposing arbitration clauses on dealers. The dealers argued that the arbitration clauses 
deprived them of important rights and that they suffered from unequal bargaining power 
when negotiating with the manufacturers. 

Clearly the transaction between the low-income consumer and a car dealer or 
finance company is even more unequal. The use of arbitration agreements in auto sales 


For more detailed information about the abusive use of arbitration in consumer conlrcicts, see National 
Consumer Law Center, Consumer Arbitration Agreements (5th cd. 2007). 

Stephanie Mencimer, The Quest for a Car, Sans Arbitration Clause, Mother Jones, December !4, 2007 
(describing the author’s unsuccessful attempt to buy or finance a car without an arbitration clause). 

See the testimony of Gene Fondrcn, President of the Texas Automobile Dealers Association, before a 
U.S. Senate Subcommittee on March !, 2000. 
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and finance agreements should be banned. There is currently pending federal legislation 
to ban arbitration clauses in auto sales.“^ 


Permit Modification of Car Loans in Bankruptcy 

The United States Bankruptcy Code allows bankruptcy judges to modify both 
unsecured and secured loans. The modification may change the payment amount, defer 
payments, or even eliminate the creditor’s lien. Modification may allow the consumer to 
keep an item that is acting as security on a loan and yet reduce the monthly payment. 

This in turn may make monthly payments affordable, allowing the consumer to keep 
property that other would have been taken by the lender. 

In 2005, significant changes were made to the Bankruptcy Code, including 
restrictions on bankniptcy courts’ ability to modify auto loans. Before the law changed, 
if a consumer owed $12,000 on a car loan and the car was only worth $5,000, the 
creditor’s secured claim was reduced to $5,000. This was the amount of the debt that was 
backed by the colhiteral that the creditor could take if the debt was not paid. The 
remaining $7,000 w'as an unsecured claim, and only a portion of that might be paid 
through the bankruptcy case. Importantly, the consumer in bankruptcy could retain the 
car by paying off the $5,000 secured claim. In a chapter 13, that could be paid out over a 
period of years. 

Through the efforts of the auto finance industry, the law was changed so that auto 
loans made within 910 days of the bankruptcy can no longer be modified in this way. 
Some courts have even held that negative equity from a prior trade-in may not be 
modified.^^’ 

This 2005 change has encouraged reckless lending. Creditors know that a 
borrower wishing to keep the family car in bankruptcy will have to pay the full $12,000 
debt, even though the creditor’s collateral is only worth $5000. As a result, creditors are 
more willing to finance cars at inflated prices-the same practices that contributed to the 
home mortgage crisi.s. 

Bringing the bankruptcy law back to its pre-2005 language would eliminate the 
incentive for lenders to overlook consumer overcharges and roll-overs of negative equity. 
Instead, lenders would be likely to police dealers’ unnecessary add-ons and roll-overs of 
negative equity. Such a change would also keep many consumers in their cars, while still 
repaying to lenders the actual value of the car. Allowing families to keep their cars 
would help keep those families self-supporting. 

The Fl’C Should Receive Enhanced Rulemaking and Civil Penalty Authority. 


See H.R. .5312, the Automobile Arbitration Fairness Act of 2008, introduced February 7, 2008. 

For more information about ongoing efforts to ban arbitration clauses in auto transactions see the website 
of Con.suiners for Auto Reliability and Safety: hUp://www.careonsumcrs,com. 

“ For more information regarding this issue see: National Consumer Law Center, Consumer Bankruptcy 
Law and Practice I 1 .6. 1 .4 (8th ed. 2006 and Supp.) 
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The FTC rulemaking efforts have almost stopped since it lost Administrative 
Procedures Act authority. Without APA authority the FTC is forced to issue niles under 
the cumbersome Magnuson-Moss Act. As previously discussed, the FTC has failed to 
effectively use enforcement the address abuses in the used car sales and fiance market. 
However, even if the FTC had the will and the resources to greatly increase enforcement, 
that alone will not end the abuses. Enforcement is ad-hoc, requires a high burden of 
proof, has a punitive nature, and cannot be used proactively to stop unfair and deceptive 
practices, clarify statutory ambiguities, or set clear rules for industry. 

New, effective and efficient rulemaking is required to address the abuses. The 
FI'C should be given APA rulemaking authority, as well as clear rule-writing authority 
under the FTC Act and the Fair Credit Reporting Act. The FTC’s enforcement authority 
should also be strengthened by giving it civil penalty authority under Section 5 of the 
FTC Act. 


The FTC Act Should Be Enforceable by Victims of Unfair and Deceptive Practices 
and by State Attorneys General. 

The FTC will always have limited resources and cannot stop every unfair and 
deceptive practice. The individuals who are harmed by those practices are in the best 
position to hold wrongdoers accountable, and state attorneys general are also closer to the 
ground and have the ability to stop practices when they are just starting, before they 
become national and entrenched. Individuals and attorney generals are essential 
complements to the FTC’s enforcement role. 

Conclusion 

Thank you for the opportunity to testify today and for holding these hearings and 
focusing attention such common practices that have a deva.stating impact on working 
families. We look forward to working with you to address these problems and ensure 
that consumers are treated fairly. 
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For most working families, owning a car is central to productivity and self-sufTiciency. Yet, buying, financing, 
and keeping a reliable car is fraught with dangers and problems. This i.s e.specia!ly true for lovv-incotne fami- 
lies. It is not surprising that households with incomes below $25,000 are nine times more likely to be without 
a car than households with income.s above $25,0CK>.’ While existing poUcie.s offer some prorection.s, consumers 
still face numerous hurdles and stumbling blocks, such as cars in poor or even dangerou.s condition, unfair fi- 
nancing arrangements, deceptive sales practices, junk products and fees that add to a car’s cost, and outright 
fraud. 

Most Americans understand how difficult it is to obtain a fair deal when buying and financing a car. There is 
broad public support for policy impiw'oments,® and a growing number of policy makers are seeking to ad* 
dres.s these issues. Reform will be welcomed not only by consumers, but even some car dealers and finance 
companies that would like to succeed by providing quality cars at fair terms, but cannot when competitors suc- 
ceed through unfair practices. 

This guide examines problems and inequalities in the current used car sales and finance market, and suggests 
policy reforms that would bring fairness to these tran.sactions. Both state and federal policy improvements are 
suggested. There are three principles which apply to all the suggested improvements; 

1* Laws protecting consumer.s .should have a pri\'ate right of action. 

S Dollar amounts should automatically adjust for inflation, and other numbers found in .statutes 
should be periodically reviewed. 

S Federal laws should not preempt stronger state consumer protections, nor should state laws pre- 
empt stronger local and community protections. 

STATE LAW REFORMS 

Protecting Used Car Buyers from Sales and Financing Abuses 

The sale and financing of u.scd cars is fraught with abuses. One change that would do much to address such 
abuses is instituting a right of rescission or cooling off period. Other policies states should follow to reduce 


■ U S. Department of Tran.spoftation, Bureau of Tr3nsportaticftSte!islics,A/HTS2(K>Jr^>S5W5Repfflf,B're03^(Washmglcfi, DC; 2003). 

^ tn 2004, when an initial, strong, car buyer bill o! rights vras pressed in Cdiftwia, a st^ewtde pdlfoiind that 83% of tikeiy voters supported the measure. See California's Car Buyers 
Bill of Rights: A Bittersweet Deal for Consumers, Consumers for Auto R^iat«lity and SaMyr hfe)v«nb«28. 2007, available at httpyfwww.carconsurriers.corn.rCBBR_.BittersweelDeal.html. 
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such abuses include eliminating or limiting dealer finance charge markups to a dollar amount; capping docu- 
pnt preparation and fees; and requiring posted pricing and simplified rebate calculation for add-onvS. 

Even when laws prohibit abuvses, often dealers go out of business without the resources to protect consumers. 
Such closures can leave consumers without good title to a recently purchased car or still owning money on a 
trade-in that should have been paid off. To address these issues, states should create dealer-funded consumer 
compensation funds and increase existing dealer bond requirements. 

Protecting Used Car Buyers from Dangerous and Unreliable Vehicles 

One of the most difficult problems consumers face is trying to obtain a car in good condition. There are sev- 
eral alternatives states can pursue to address this issue by enacting used car lemon laws and required war- 
ranties; prohibiting disclaimer of implied warranties and “as is" sales; or requiring inspection of, and 
minimum condition for, used cars for sale. If such protections are created and a dispute does arise about the 
condition of the vehicle at the time of sale, the burden of proof should be on the dealer to show that the car 
was in good condition at the time of sale. 

Protecting Car Buyers and the Public from Arbitrary and Dangerous Repossession 

Even if families can get a reliable car, they often find it difficult to keep the car. While taking the law into 
one’s own hands is generally disfavored, lenders have extraordinary power to take a car away from a family 
without protection. This leads in many cases to repossessions when the lender is not entitled to the car, loss 
of the family’s ability to get to work, and all too many instances injuries and fatalities. 

Sw^s should either ban self-help repossessions or restrict the use of self-help repossession. If self-help re- 
possession is allowed in a restricted form, repossessors should be heavily regulated, including licensing and 
bonding, and lenders should be liable for all actions of repossessors. To help keep families in their cars and 
productive, consumers should be afforded a right to cure or reinstate the loan if they do fall behind. Finally, 
states should adjust anti-deficiency statutes for inflation. 

SUGGESTED CHANGES TO FEDERAL LAW 

■ In order to better understand what happens when cars are sold and financed, and to combat dis- 
crimination in such transactions, a federal data collection system for automobile financing should 
be created similar to existing HMDA mortgage data collection. 

■ Pre-dispute binding arbitration should be prohibited in auto sales and financing transactions. 

■ The Federal Trade Commission’s "used car rule” should be improved. 

■ Restrictions on modification of car loans in bankruptcy should be removed. 

■ Jurisdictional and damage amounts under the Truth in Lending Act should be adjusted for 
inflation. 

■ Impediments to proper operation of the Motor Vehicle Information and Cost Savings Act 
(MVICSA) should be eliminated. 
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For a majority of Americans, a car is a necessity. 'Fhe design of most cities and suburbs, a lack of public 
transportation in both rural and urban areas, and numerous other factors make life without a car difficult if 
not impossible for many. A recent survey by the U.S. Department of Transportation found that 91.2% of 
adults commute to work using a personal vehicle.* While changes such as an ability to telecommute, improved 
public transportation alternatives, and smart planning may reduce the need for cars, for the foreseeable future 
many Americans will need a car to be productive, engaged members of society. 

This is especially true for working families with low-incomes. Families with higher incomes may have the 
sources and opportunities to make choices, such as living close to their places of work, obtaining in-home 
child care or high-cost child care near their homes, working from home, and making other lifestyle changes. 
These options are typically not available to low-income families. 

Households with incomes below $25,000 are nine times more likely to be without a car than households with 
incomes above $25,000.'* This indicates that low-income families find it extremely difficult to buy and keep a 
reliable car. It also demonstrates that a family that does have a reliable car is much better poised to succeed 
economically than a family without a car.* 


’ U.8. DepartmwtofTranspwtatiw, Bureau of Transportation Statistics. WfTS 200f HtgWtgWs Report. (Washington, OC: 2003). 

‘ U.S. Department of Tran^rtation, Bureau of Transportation Statics, NHTS 2001 HigMights Report. BTS03O5 (Washington, DC: 2003). 

® A stody erf one car ownership progrem, Good htews Mountaineer Garage, rnfrfied that car owoerehip has a resd impact on families' economic success. The families helped by the pro- 
gram ai! received Temporary As^tance for Needy Families (TANF) ben^ts. One year after receiving a v^icte. TO% of »e femifies went off public assistance, 80% were working, anc 
1 3% vrere in job training, in anoBwr study of such a pro^m Sie West Wrgnia the D«>artm«il of HeaWi wd Human Swvices found that families receiving cars tt^rough a pilot pragrai 
rather than a statewide leasing program h«l tower recidivism rates and us«J their car to become econofiBCS% independent. For more discussion of the effects of car ownership see 
htti3://www,goodnewsmour>taineerg3rage.cofn/aboul.htm!. 
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The Current State of the 
USED Car Sai rs and Finance 
MARKE'E 


A. COMMON ABUSES 

Policies currently in place are generally insufficient to protect consumers when buying and financing a used 
car. Working families, and those that want to be working and self sufficient, understand the role a car can 
play in their lives and generally purchase a car hoping that it will allow them to improve their situation. All 
too often, a used car is a liability rather than an asset for a family; draining essential resources instead of pro- 
viding a route to success and self-sufficiency. Car buyers fall victim to a number of practices that greatly re- 
G their ability to obtain a useful car that can meet their needs at a fair sales price with fair financing. 

The way in which cars are sold and financed is intentionally structured to be needlessly complicated and time 
consuming in order to confuse buyers and enable dealers to charge excessive prices and fees for the car and fi- 
nancing. Dealers use psychological tactics to influence consumers. Often dealers force the consumer to stay at 
the dealership for long periods of time by keeping the potential trade-in, keeping the consumer’s driver’s li- 
cense, or other ruses. The consumer is worn down and becomes much more susceptible to the dealer’s efforts 
to extract excess profits from the transaction. Dealers mislead and simply lie to consumers. 

Dealers also use tactics such as “yo-yo sales” to reduce any chance the consumer has of getting a fair deal. In 
a yo-yo sale the dealer sends the customer off the lot driving the newdy purchased car only to call the cus- 
tomer back several days later to say (sometimes untruthfully) that financing could not be arranged at the orig- 
inal terms and the consumer must sign new documents at a higher interest rate or other worse terms. Of 
course, if the consumer, rather than the dealer, had reconsidered the transaction and wished to back out, the 
dealer would be quick to tell the consumer that the deal is binding and the consumer may not cancel the trans- 
action. Sometimes the dealer will have already sold the consumer's trade-in or tell the consumer that the con- 
sumer will be responsible for extra charges and costs if the new, less desirable, terms are not accepted. 
Regardless of whether the dealer is being truthful, often the customer is in no position to refuse the new oner- 
ous terms. 


Sometimes the dealer Ls simply bringing the customer back in to get an even higher interest rate or add on 
more profitable items to the sale. These dealers realize that consumers are more likely to agree to these terms 
er they already feel so invested in the deal and are reluctant to see it undone. Often the consumer has al- 
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ready paid additional money to third parties for insurance or improvements to the newly purchased car. In- 
deed sometimes the consumer’s trade in has already been sold. In such circumstances the consumer often be- 
lieves there is no choice but to accept the new terms presented by the dealer. Even if the dealer is truthful ana 
was unable to find a willing lender, the consumer is still in the position of walking away from a deal after in- 
vesting substantial time and money. 

Dealers often structure the negotiation for the sale of a car to obscure the costs and to prevent the consumer 
from understanding whether he or she is getting the car at a fair price. Excess dealer profits will be hidden in 
additions such as “window etching,” service contracts, rust proofing, and vastly inflated document preparation 
fees. If a consumer is able to uncover evidence of wrongdoing on the part of the dealer or finance company, 
often any meaningful compensation for the consumer or any punitive award to stop such behavior in the future 
will be unavailable because of language inserted In the contract denying consumers the right to go to court 
and forcing them to resolve any disputes in arbitration. 

Financing markups by dealers create another opportunity for abuse. In most car purchase transactions, the 
dealer arranges the financing in addition to selling the car. Dealers typically contact prospective lenders and 
present the consumer's financial information. Lenders then inform the dealer of the terms on which they will 
be willing to lend to that consumer. Often the dealer places the consumer in less favorable financing than the 
consumer qualifies for, and splits the extra profit w'ith the lender. For example, if the lender w^as willing to 
lend to the consumer at an 8% interest rate, the dealer may place the consumer in a loan at 16% interest. The 
lender and dealer then split the extra money that will be paid by the consumer due to the higher interest 
charges. 

An extremely troubling feature of dealer financing markups is their disparate racial impact. Information ol 
tained through litigation mounted by NCLC and others has demonstrated that minority car buyers pay sigrim- 
cantly higher dealer markups than non-minority car buyers with the same credit scores.^ 

Yet another problem is the poor mechanical condition of many used cars. Many are unreliable or even unsafe. 
Many such vehicles are salvage vehicles that have been previously wrecked or flooded. The dealer often 
knows that the car has defects but misleads the consumer about the condition of the car. 

Most used cars purchased by low-income families are sold “As Ls.” Such cars often require repair soon after 
purchase. Often the cost of the repairs is more than the consumer can afford or even exceeds the value of the 
vehicle. As a result, the consumer is often unable to repair the car, so it does not serve the role of helping the 
family that the consumer envisioned when purchasing it. 

Even if repairs are not required, the increasing length of used car loans, often five years or more, coupled 
with excessive interest rates that result from dealer markups, virtually ensure that the consumer will soon owe 
more than the car is worth. Many times potential car buyers will still owe more than the vehicle is worth 
when they must purchase a replacement When such a customer comes in “upside down,” dealers will often 
roll the excess amount still owed on the first vehicle into the deal for the next one and so make it even less 
likely that the consumer will ever have any equity in the car. 


® See, e.g., Ian Ay«s, Expert Report, June 2004, available at 

ht0://www.consumertaw-or9/issues/coc<wnseling/cOTlent/AHFCIa’Ayr»ReporfExNbits-pdf; Cohen. Marie A. In^ierfect Canpetition in Auto Lending: Subjective Markups, Racial 
Disparity, and Class Acbon Lifigation." available at http://ssm.com/absta^s951827. 
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EXISTING PROTECTIONS 

There are many federal and state laws that apply to car sales. Yet these laws leave huge gaps. The existing 
legal framework is inadequate to protect consumers from .some of the most abusive practicevS of dealers and fi- 
nance companies. An understanding of existing protections is useful to a discussion of what additional pro- 
tections are needed to crt'ate a fair marketplace for used cars and financing. 

One of tile most useful protections for consumers who finance cars is the Federal Trade Commission (FTC) 
“Holder” Rule. This Rule allows consumers defrauded by a dealer to raise the dealer’s misconduct as a defense 
to loan repayment whenever the lender is the dealer’s assignee or has a business arrangement with the dealer." 
Before this rule was adopted, the lender could force the consumer to make full payment no matter how fraudu- 
lent the transaction with the dealer - even if the car was a rebuilt wreck, the dealer lacked marketable title to 
the car, or the car was inoperable. The rule not only protects consumers, but also gives lenders an incentive to 
police dealers’ misconduct, since the lender will not be paid if the transaction is fraudulent. 

The FTC’s “Used Car Rule" is far less efiective.* The Rule requires dealers to disclose what, if any, warranty 
comes with the vehicle on a “buyers guide” posted on the vehicle. I^anguage from the guide must be incorpo- 
rated into the sales contract, and if the sale is conducted in Spanish, the buyers guide and contract must be 
available in both English and Spanish. The rule does not require any disclosure of the condition or history of 
the vehicle, even if the dealer knows of specific defects, and even the disclosure it requires about the exi.stence 
or non-existence of warranty coverage is weak and misleading. The weaknesses of this rule and ways to im- 
prove it are discussed in more detail in Section VIII C below. 

1 iTC Jniforni Commercial Code (UCC) has been enacted in every state, and it establishes a uniform framework 
for commercial transactions, including warranty rights and the rights of auto creditors and other secured 
lenders.^' 'Fhe UCC creates implied warranties applicable to the sale of a tised car by a dealer, but allows the 
dealer to disclaim thovSe warranties. The UCC also allows auto lenders, if they deem the consumer in default, 
to repossess the car and sell it, all without a court order or government supervision and subject only to mini- 
mal standards. Some states have attempted to fill the enormous gaps in the UCC with state laws that give 
consumers additional rights, but the nature and effectiveness of these state laws varies dramatically from state 
to state. 

The federal Truth in Lending Act does not regulate the substance of credit terms, but only requires the infor- 
mation to be provided to the consumer prior to the making of the loan .so that the consumer may compare 
terms with other lenders and find the best deal. In theory, since the law requires disclosures to be made in a 
uniform way, consumers can comparison shop for credit, but car dealers commonly frustrate this goal by pro- 
viding the disclosures too late in the process.'*' 


’ For a thorough discussion of the rule see NaSonai Consumer Law Center, Unfair and Deceptive Acts and Practices § 11,6 {7fh ed. 2000.) 

* FTC Trade Regulation Rule on die Sate ot Us»3 Motw V^tides, 16 C.F,R. pt 455. 

“..Louisiana has adopted rally part of the UCC. For more infomalioo abrail the warranty protections under the U.C.C. see National Consumer Law Center, Consumer Warranty Law (3d 
006 and Sopp,), For more information about die proledons provided by fte U-C.C. in tfte repossession context see National Consumer Law Center, Repossessions (6tt> ed, 2005 
Supp.) 

For more informadon about TILA. see National Consumer Law Cento, Trutti h Lending (6lh ed. 2007). 
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Unfair and Deceptive Acts and Practices (UDAP) laws are general statutes that provide consumers protec- 
tions from abuse and deception in the marketplace.** Such laws very from state to state, with some statutes 
being effective, others having significant limitations, and yet others being essentially worthless.*^ These 
statutes typically do not focus on car sales or set specific requirements for them, but set general standards ap- 
plicable to a broad scope of consumer transactions. 

The Equal Credit Opportunit}^ Act (ECOA) prohibits discrimination based upon certain protected classes (e.g. 
race, religion, nationality). It also includes some procedural requirements for credit applications and denials, 
such as written notice to the consumer that credit has been denied.’^ The Act has proven extremely useful in 
attacking practices which discriminate against minorities in the areas of auto finance. 

The Motor Vehicle information and Cost Savings Act (MVICSA) prohibits odometer fraud and regulates the 
nature of title transfers. It has strong remedies, but also has been interpreted to allow several major loop- 
holes. Many states also have odometer laws, usually closely following the federal law. 

Finally, states typically have laws requiring vehicle dealers- and sometimes individual salespersons- to be li- 
censed. Dealer licensing laws have a number of weaknesses. First, they often set only very general standards 
for dealers. Second, they rarely give consumers any means of obtaining redress from a dealer that violates 
those standards. Third, the main remedy the state licensing agency can invoke is license suspension or revoca- 
tion, an all-or-nothing remedy that the licensing agency typically seeks only in the most egregious, obdurate 
cases. And last, state dealer licensing boards are often vulnerable to “regulatory capture," and are dominated 
by dealer.s or by individuals whose focus is on fostering car sales more than protecting consumers. 

C. MARKET INTERVENTIONS 

Market intervention is another approach to increase car ownership for low-income families. For example, 
non-profit car ownership programs use several different business models, but typically obtain used cans from 
the community and then either sell or give them to low-income families.** In addition, some lenders, notably 
some credit unions, have made special efforts to provide fair financing to low-income borrowers, especially 
those whose credit histories would force them to obtain sub-prime financing.’^ 

Such programs are very helpful to those able to take advantage of them. Unfortunately, due to the scale of 
the market, it is unlikely that either approach will result in fair sales and financing for more than a small per- 
centage of low-income families. Public policy should still ensure that families buying and financing a car 
through the normal system of dealers receive a fair deal. 


•' For more infwmation about UDAP taws see National Constutter Law Cailw, Unfar and Deceptive Acts aid Practices (7lh ed. 2008). 

” For an analysis of the s&engths and weaknesses of individual state UDAP statutes, see National Cofisumef Law Center, Consumer Protection in the States: A SO-Slate Report c 
State Unfair and Deraptive Acts and Practices Statutes (Feb. 2DM). avateWe alviww.consumertaw.org, 

” For mwe information about the ECOA see National Con&jmer Law Center, Credit Disctwiinalion (4th ed. 2005 and Supp.}. 

” For information about car owiership programs see hitp://\vww.OM)wti8titycafS.comf- 

" For informabon about the efforts of credit unions in this area see h^://w:w.ncuf.coi^»ftiiedia'REAL%20Soluljon3/SteefClear- 
HowCreciitUnionsHelpCarBuyersAvoidPredatoryLoans.pdf. 
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General Policy 

RECOMMENL')ATIONS 


While specific suggestions for state and federal policy are discussed below, there are some general principles 
that are applicable to all the suggested changes if they are to be effective. 

A. PRIVATE RIGHT OF ACTION 

Without enforcement, even the best policy solutions are ineffective. A private right of action allows con- 
sumers who are harmed by the bad actions of those selling or financing cars to bring actions on their own, 
b" d upon the dealer’s misconduct. Otherwise, enforcement rests on regulators and other officials, who may 
k— :he resources to police the many actors in the used car market. Sometimes those charged with regulating 
dealers are beholden to the dealers and reluctant to enforce consumer protections. While government en- 
forcement can be extremely useful, there should also be a private right of enforcement for all consumer pro- 
tections, 

B. AUTOMATIC ADJUSTMENTS FOR INFLATION 

When policies that protect car buyers arc limited to certain dollar categories or other quantitative criteria, in 
time the selected amounts become obsolete. It is far better to adjust dollar amounts automatically for inflation 
than to engage in contentious legislative or regulatory battles each time an update is sought, Even if dollar 
amounts are not used, other numbers cease to be relevant, such as the weight and age limits NHTSA has ap- 
plied to the disclosure requirements under the MVICSA. If these amounts can be automatically adjusted 
based upon outside criteria, they should be. Otherwise these amounts should periodically be reviewed to en- 
sure the original intention of the consumer protection policy is still being met. 


C, PRESERVATION OF STRONGER STATE AND LOCAL CONSUMER PROTECTIONS 

As efforts are made to craft policy responses to the existing abuses in the sale and financing of used cars, care 
should be taken to ensure that stronger state and local protections are not preempted by either federal statutes 
or state law. 


tl 
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State Reforms to Protect 
Used Car Buyers from 
SALES AND Financing abuses 


A. COOLING OFF PERIOD OR RIGHT OF RESCISSION 

Car sales and financing transactions are intentionally structured in a needlessly complex and confusing fash- 
ion. Dealers are masters of using psychological techniques to induce consumers to agree to terms to whiqh 
they would normally never agree. As any car buyer knows, dealing with the dealer can be an incredibly stress- 
ful experience and consumers often enter into agreements they very quickly regret. 

A cooling off period allows a consumer to review? the transaction without the high pressure of the car sale 

man and make sure the transaction is beneficial. Cooling off periods have been adopted and found benefici \ 

a number of other contexts that are subject to high-pressure tactics or where significant assets are at stake: 

■ Door to door sales."' 

■ Non-purchase money home mortgages: "This provision was enacted to give the consumer the op- 
portunity to reconsider any transaction which would have the serious consequence of encumbering 
the title to hi.s home.”’' 

■ Timeshare sales.'* 

Indeed, so many transactions provide such a right that many consumers mistakenly believe that consumers do 
have such a right in regards to car sales. 

Throughout the European Union, consumers have the right to cancel many sales and credit transactions after 
a suitable time for reflection, including car sales in some countries. For example, France has a seven day right 
to’ cancel such credit transactions.'** During recent efforts to harmonize consumer protections across the 
E.U.,“^’ the European CommiSvSion even released a proposed directive in a002 that would have extended the pe- 
riod the consumer has to withdraw from a credit agreement, including auto finance, to fourteen days after en- 
tering the agreement,"' 


16C',F,R.§429- 

" U,S. Rep, No, 363, 96^ Cong.. 2d Sees, 28, reprinted in 190) U.S.C.CAN, 264. 

See, e.g„ Part 24ofrrtl8l3NYCRR. 

Se6Arlici8L31t-15C,dv. 

See Susan Marks, Can You Cancel It?, Citizens Advice Bureau. Dec. 2005 {eamming European consumer experience with cancellation rights). 

The proposal was vigorously of^ed by tfie motor Irades industry. The industry pointed out that a survey erf 42 dealers in France revealed that 1,29% of consumers exercised toeir 
right under French law to carxa! within seven days, and argued that extending toe ftne pwod to 14 days codd increase that number, {CERCA's Opinion on The Proposal Fora European 
Directive On Consumer Credit, European Coundl For Motor Trades and R^ks.) The fact that a right is bang us«l by consumers is no reason to argue that it Is not useful. 
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In addition to providing the consumer a time for thoughtful reflection about the advisability of the purchase 
ithout the pressure of the car salesman, a cooling off period can address another common practice that does 
i-. emendous harm to consumers ~ “yo-yo sales.” As described in Section III A, a yo-yo sale occurs when the 
dealer sends the customer off the lot in the newly purchased car, only to call the customer back several days 
later to say (sometimes untruthfully) that financing could not be arranged at the original terms and the con- 
sumer must sign new documents at a higher interest rate or other worse terms. Typically in such situations 
the dealer claims that the deal was binding upon the consumer at the time the papers were signed, but the 
dealer was free to back out of the deal if it could not find a finance company to fund the deal on the terms the 
dealer wanted. 

A cooling off period could level the playing field, allowing both sides some specified time where both the 
dealer and the consumer would know the transaction is not final. It is important that there is clear disclosure 
of the consumer’s right to rescind and any right the dealer has to back out of the deal. Of course, if an out- 
right ban of yo-yo sales (as recommended in Section V A) is enacted, then disclosure of the dealer's ability to 
back out will be unnecessary. 

An argument often put forward by those opposing a cooling off period in the auto sales and finance area is 
that consumers will simply take advantage of the opportunity for a free car during the cooling off period and 
that the cost to dealers will drive them out of bu.sm^s. Anyone who has ever endured the painful process of 
purchasing a used car from a dealer will realize that the idea that a consumer would summit to such an ordeal 
merely to have the car for a day or two is ludicrous. Nonetheless, such criticism of a cooling off period can be 
easily addressed by requiring the consumer to pay a fee approximately that of a car rental, perhaps $.SO to $40 
per day, after exercising the right to cancel. The fee should not be so high as to discourage the consumer from 
q cising the right. And payment of the fee should not be a precondition to canceling, but an obligation im- 
po.sed upon the consumer after the cancellation has been completed. As .security, dealers can require a suffi- 
cient down-payment, and deduct the daily rental charge from the down payment when it is returned to the 
consumer, 

This recommendation addresses a cooling off period for used cars. A cooling off period for new cars might 
raise more legitimate concerns about the cost the dealer bears on a return. New cars which have already been 
sola can no longer be marketed as new and could suffer a .substantial diminution in value. 

B, LIMITATION ON YO-YO SALES 

Yo-yo sales, also called contingent or spot delivery sales are described in section III A. Yo-yo sales cause sig- 
nificant consumer harm, are unnecessary, and should be banned." In almost all car loans, dealers are the orig- 
inal lender to consumers and .subsequently sell or “assign" the loan to another lender. Dealers typically can 
quickly confirm that they will be able to assign the loan they originally extended to the consumer. If dealers 


^ Several states alt^tipted to limit Uiis practice, without an Miright imhibition. Hirough slalutory or regulatoiy measures. Arizona, Colorado, Illinois, Louisiana. Virginia, Utah, and 
Washington have enassjed yo-yo statutes, {Mi. Rev. StaL § 44-1371; Colo, Rev. Slat. § $-1-708; 815 IK. Comp. StaL § 505/2C; La. Rev. Stat. § 32:1254(N}f3)(f}; Utah Stat. § 41-3-401 : 
Va. Code § 46.2-1530; Wash. Rev. Code § ^.70.l80{4))and a htorth Carolina Salute has some relevance to yo-yos. N.C, Gen, Stat. § 20-75.1. Arizona, Maine, Maryland, and Michigan 
have issued important adirwnisiraiive interpretations to dealers Uje si^iect. The yWzona Attorney Gena^l's AukmioWie Advertising Guidelines (1983); Office of Consumer Credit Regu- 

lation, Maine Crsditcr Update p.S (Issue #38, Oct,INov, 1999), Clearm^KHJse No. 52,522: Maine Office of Consumer Credit Regulation, Examination of Cens Auto Group, Inc., Clearing- 
‘*“'6 No. 52,521 (Oct. 29, 1999); Maryland Motor Vehicle “^wfDeirvery'Trwrfthg'-TlfeeArtfiorSfatem^ Bulletin 0-11 98-01, Clearinghouse No. 52,142 (Nov. 30, 

); Letter from Murray Brown, Deputy Commissioner, Michigan Oefsrtment of Commerce to [the ficensee adoressed]. Clearinghouse No. 52,029 (May 22, 1989); Michigan Automo- 
5116 Dealers Association, Dealer Advisory, 'Spot DefiveriK." Cleapngbouse No, 52319 (Od 24, 1997),and Idaho and Ohio UDAP regulations provide certain minimal protections. Idaho 
Admirt, Code 04.02,01.237; Ohio Admin. Code 109:4-3-16{A)(30); see Brauchwv.Mariftnonl Auto, 2002 WL 1393570 (Ohio App. June 28, 2002) (yo-yo seller vitiated regulation by not 
hawng written cwrtingency agreement), Inadditiorr, many statutes regiKate portions of the yo-yo traisacfeHi. Forexatitole. a number of states limit a dealer’s ability to resell the con- 
sumer's trade-in before the deal is final, 
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are unable to do so, they should delay execution of the sales and finance documents until the financing is se- 
cured. If they wished to allow consumers to drive the car home overnight while the dealer confirms the fi- 
nancing, they could certainly do so, but sales should not be contingent upon the dealer securing financing. 

The documents should not be executed until the dealer is comfortable that it will be able to assign the note or 
is willing to keep the loan that it originates. 

Short of an outright prohibition on yo-yo sales, there are other steps states may take to limit the harm to con- 
sumers from contingency financing’ harm to consumers. If consumers were provided a right of rescission, 
dealers could also be provided the same time within which to rescind the transaction, subject of course to the 
same fees or costs that the consumer would pay if the consumer rescinded. Even if consumers are not af- 
forded a right of rescission generally, if a dealer is allowed to make a sale contingent upon the dealer’s assign- 
ment of financing, the consumer should be permitted to cancel the transaction for the same time period as the 
dealer. 

In any event, dealers should always be prohibited from selling a consumer's trade-in before the transaction is 
final The trade-in should be returned in the same condition it was in when it was entrusted to the dealer, 
along with any down payment. No charges should 1^ permitted against the consumer for the use of the car. 
Additionally, if dealers are permitted to conduct sales contingent upon assigning the note, the dealer should 
be required to use the same process for retaking the car as any lender, complying with the laws applicable to 
repossession. Also the consumer should not face any potential criminal charges for keeping the vehicle while 
the dealer follows the usual repossession procedure. 

C, PROHiBITiON OR LIMITS ON DEALER MARKUPS OF FINANCING CHARGES 

As discussed previously in section III A, many low-income car buyers end up paying large dealer markups on 
the cost of financing the transaction. Typically, the consumer qualifies for a lower interest rate based upon 
the consumer’s credit history, but the dealer does not give the consumer this information. Rather, the dealer 
write.s the loan at a higher rate and then receives a kickback from the finance company for much of the in- 
crease. This can net the dealer thousands of dollars and cost the consumer even more, because the consumer 
pays not only for the dealer’s kickback, but also for the portion of the increase kept by the finance company. 

These markups are hidden from the consumer, and the dealer may even misrepresent that the higher rate is 
the best it can find for the consumer. Also a number of lawsuits (NCLC wavS co-counsel in many of these 
suits) have shown that dealers impose higher markups on minorities than on non-minorities with identical 
credit scores.*® Because dealer markups are so unfair, costly to consumers, and often discriminatory, they 
should be prohibited. 


“ For more informafion see ht{p://wwwmclaor9/adion_a9ereJa/coaHmseftig/exfflivlesJtigafiofl.dift'nW3uto. 
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In the alternative, markups should be strictly limited. The California “Car Buyer's Bill of Rights,” which 
»assed in 2006 , limits markups to 2.5% for loans 60 months or less and 2 % for longer loans. (For example, 
.his law allows an 8% loan to be marked up to 10 % or 10.5%, but no higher.) While better than no limitation, 
these limits still allow dealers to overcharge consumers thousands of dollars while the consumer believes the 
dealer is looking out for the consumer s best interest. Moreover, the California statute does not prevent deal- 
ers from charging ditferent consumers different size markups, based on race oi- any other factor the dealer 
wishes to use. A far better limit was found in the initial California Car Buyers Bill of Rights initiative, which 
capped dealer markups at $ 1 50. 

An even better option would be not only to cap the permissible markup, but also to require the dealer to 
charge the same markup to every customer. In other words if the dealer arranges financing that provides a 
$ 1 50 markup payment to the dealer, it must do so for all the car purchases for which it arranges financing. 
This removes the discretion from the dealer and so eliminates the possibility of discrimination. 


D. CAP DOCUMENT FEES 

Dealers commonly charge the consumer a substantial “document” fee as part of the purchase transaction, al- 
legedly for the preparation of documents. These fees have been increasing in recent years and some dealers 
now charge over $900. The AAA (formerly known as the American Automobile Association) estimates that 
the average “doc fee” in states where fees are unregulated is $400 to $700.'*^ 

Dealers argue that these fees are necessary to comply with federal privacy and security laws. This is not the 
case. Other businesses do not charge such exorbitant fees and are able to comply with federal law. At least 
en states cap document fees at $100 or less,** but dealers in these states still operate profitably. 

Rather than being necessary in order for the dealer to comply with requirements, high document fees are pure 
profit for the dealer. As John Nielsen, director of the AAA Auto Repair Network said "This is a way to try to 
make another $400 or $500 on the sale of a car."*® 

Document preparation fees should be capped at a low dollar amount that simply reflects the cost necessary to 
process the documents, including notary fees and fees payable to the state associated with placing title in the 
consumer’s name. 

E. POSTED PRICING AND OTHER PROTECTIONS RELATED TO ADD-ONS 

An area of enormous dealer profit and consumer abuse relates to various add-on charges that are not central 
to the vehicle purchase, including credit insurance, service contracts, glass etching, and rust-proofing. These 
items often have no fixed retail price, but are sold for whatever the dealer can get away with, and often without 
the consumer fully realizing how much the add-on actually costs. Consumers may be charged more than dou- 
ble the actual cost to the dealer for service contracts. Other items such as window etching are almost pure 
profit. Dealers are always looking for ways to extract additional money from consumers without the con- 


Jennifer Saranow, Paperwork is a rising cost for car buyers. The Wall Sfrert Journal, Tuesday, October 03. 2006. 

California- $55.00- Cal Veh Code § 11713.1; Louisiana- $35,00- La. R.S, 6:969.18; Maryland- $100.00- Md, TFIAN^ORTATION Code Ann. § 15-311,1; New York- $45.00- N.V, Ccmp. 
uodes R, & Regs. Til, 15, Section 78.19(d} (^04); Onegoo- $50.1X)- O. ^n. R, 137-020-0020; Texas- $50.00- Tex, Finance Code § 348.1X16; Washington- $50.00- Rev, Code Wash, 
(ARCW)§46.70.180. 

“ Jennifer Saranow, Paperwork is a rising cost for car buyers, The Wall S^el Jojmal, Tuesday, Och^ 03, 2006. 
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sumer’s knowledge. In extreme cases, consumers have paid as much as $2,000 for a pen and key chain costing 
the dealership $ 1 5.-'’ 

Because the price for these items is not fixed, but is simply decided by the dealer based upon the dealer’s judg- 
ment as to what it can get away with, this area lends itself to discrimination. The dealership will practice op- 
portunity pricing- changing a price for the add-on based upon what the dealer thinks the customer will pay, or 
not notice. It is likely that dealers rely upon race or other protected class when guessing which customers will 
not notice these add-ons or not raise a fuss about their inclusion. 

Several policy improvements can reduce or eliminate such practices: 

■ All add-ons should be negotiated after agreement as to the price to purchase price of the car and 
the price of any add-ons should be quoted and explained as a cash price, not how much the item 
adds to each payment. 

■ All add-ons should be pre-priced and the prices -should be posted at the dealership and on file with 
some administrative body. Any discounts should also be posted and offered to all customers. This 
would remove dealer discretion in each transaction which would reduce price discrimination. 

■ Dealers should obtain the consumer’s signature on a disclosure of two different total of payments: 
the total with all add-ons included and a total without those add-ons so that consumers are aware 
of the price of the add-ons over the life of the loan. 

■ For add-ons supplied by a third party (such as insurance or a service contract), the posted price and 
the price quoted to the consumer should include not only the charge to the consumer, but the 
amount of that price that is being retained by the dealer. This would help the consumer determine 
if the item was being pushed for the consumer’s well being or to line the dealer’s pockets. 

■ Dealers should be prohibited from selling add-ori.s supposedly supplied by unrelated third parties, 
when in fact they are supplied by entities related to the dealer. This would prevent dealervS from 
hiding their profit on an item by keeping those profits in the, related entity, rather than in the deal- 
ership. 

A related protection- giving the consumer the right to cancel the obligation to purchase the add-on service or 
item- is discussed in Section V I below. 


F, INCREASE DEALER BOND REQUIREMENTS 

Most states require that dealers post a bond as a precondition to doing business.^® These bonds protect con- 
sumers and sometimes others in the event that the dealer is insolvent and unable to pay restitution for bad 
acts. While useful, existing bond requirements are far too low, typically $50,000 or less for all claims against 
the dealer. Many bond amounts have not been adjusted for inflation for decades. 

This issue has become especially important in recent years. The National Automobile Dealers Association es- 
timates that ♦’er 900 nezveav dealerships closed in 2008 and over 1,100 will close in 2009. The number of 
used cox dealerships that close will likely be much higher. While the economic impact of these closures has 
been widely reported, the direct effect on consumer.s has received little attention. 


^ Gregory Arroyo, Payment Packing in Los Angeles, F&l ManagemerS & Tectmotogy Magazine. February 2007. 

® For a slate by state iisfing of bond requirements see National Consunw Law Cwtw, Automobile Fraud Appx. C (3d ed. 2007). 
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Dealerships seldom shut down in an orderly fashion. Before closing dealerships often engage in such illegal 
ractices as failing to pay off existing loans on trade-in vehicles or selling cars to consumers without first 
...iving obtained good title. By the time the consumer discovers that the trade-in has not been paid offi.or that 
there is a dispute over the title to a newdy purchased car, the dealer will often have shut its doors and be insol- 
vent. In such a situation, the claims of lenders and consumers far exceed the limits of the dealer’s bond. 

To protect consumers, dealer bonds should be increased dramatically. The bond should assure the availability 
of $500,000 for consumer claims. 

G. CONSUMER COMPENSATION FUNDS 

A dealer compensation fund offers many advantages when adopted along with a dealer bond requirement. A 
compensation fund requires annual contributions from all dealers, sufficient to provide coverage for con.sumer 
claims against insolvent dealers. 

Dealer compensation funds provide a higher dollar amount of compensation for each aggrieved consumer 
than current bond requirements, especially w'hen used as a supplement to existing bond requirements rather 
than an alternative. Since the amount each dealer contributes depends upon the number of bad actors within 
the pool of dealers, a fund also encourages self-regulation and self-policing by dealers. For a dealer compensa- 
tion fund to" be effective, decisions on consumer claims must be made by a body that is not beholden to, or in- 
fluenced by, the dealers who would ultimately bear the burden of the compensation cost. 

A few states, such as California, West Virginia, and Virginia, have already supplemented the protection of 
r T dealer bonds with dealer compensation fund.s.®^ While these existing funds could be improved- some 
issues such as maintaining sufficient funding to pay claims or a difficult claims process which may dis- 
courage consumers- they are the vanguard of a more effective way to protect consumers in such situations. 
Canada also has a similar fund for consumers victimized by auto dealers. Such funds are even more common 
for certain other businesses, such as attorneys and building contractors.^' 

H. LIMITATION ON PRE-PAYMENT PENALTIES 

One solution for consumers victimized by abusive and over-priced financing through a dealer is to obtain refi- 
nancing elsewhere. As discussed in Section III C, some lenders, especially credit unions, are able to provide fi- 
nancing for low-income families at fairer terms than dealers typically offer. While the high pressure sales 
techniques used by dealers often result in consumers financing through the dealership despite the availability 
of other less costly options, consumers can undo much of the injury later by refinancing. (One disadvantage 
to refinancing is that the new lender may not be subject to the FTC Holder Rule and so is not liable for the 
consumer’s claims or defenses against the dealer.) 

A ma.jor impediment to refinancing is that the initial auto loan may include a significant penalty for pre-paying 
it. (Pre-payment is a necessary part of any refinancing, as the proceeds of the new loan are used to pay off 
the original loan). Even if a loan does not include an explicit pre-payment penalty, there is still such a penalty 


;ee, e.g., Va. Code Ann, § § 46.2-1527,1 to 46.2-1527,8, 

■n Canada the Motor Vehtde Oealere Act provides tor a Molw Vehicle Deatets Ctompensation Fund. For more informafion see http:/Avww,ofnvic,on.ca/info/comptoncl/compfund_de- 
fault.htm. 

See e.g. the North Carolina BarCtienf Security Fund designed to ranAwsecBenls who have suRered financial loss as toe result of dishonest conduct of lawyers, 
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in effect if the lender uses a formula for calculating the pay-off amount on the original loan that is unfavorable 
to the consumer. For example, manj' lenders use a calculation method called the Rule of 78s that always re- 
sults in a higher pay-off amount than the more accurate actuarial method. 

Before computers were widely used, lenders justified their use of the Rule of 78s because it was time consum- 
ing to calculate what the consumer owed on the more precise actuarial basis.®^ Of course, the unspoken reason 
was that the Rule of 78s always favors the lender. With the widespread use of computers, there is no reason 
to use the Rule of 78s except to extract more money from borrow'ers than they would pay were the payoff 
calculated exactly. 

Several states have banned the use of the Rule of 78s for all or most consumer credit contracts. The Home 
Owners and Equity Protection Act recognizes the Rule of 78s as a pre-payment penalty and prohibits its use 
for high cost mortgages. Federal law also prohibits the use of the Rule of 78s for all consumer credit transac- 
tions with terms longer than 61 months, requiring instead that the creditor use “a method at least as favorable 
to the consumer as the actuarial method.”** Unfortunately for low-income families, however, most used car 
loans are less than 61 months, and not within the scope of the federal prohibition. 

For these reasons, prepayment penalties, including the use of the Rule of 78s to calculate the payoff amount, 
should be prohibited for all auto loans, regardless of length. When the payoff amount on the original loan is 
calculated, the buyer should receive a proportionate rebate, calculated by the actuarial method, of all interest 
and finance charges (whether termed “origination fees,” “prepaid finance charges,” or some other term). In ad- 
dition, a car buyer should receive at the time of sale a useful, understandable disclosure of the right to refi- 
nance the loan without any prepayment penalty or similar cost. 

!, RIGHT TO CANCEL AND FAIR REBATE CALCULATIONS FOR INSURANCE AND OTHER ADD-ONS 

Section VI E lists several ways to limit abuse.s in the sale of add-on products, such as credit insurance, GAP 
insurance, and service contracts. In addition to those protections, car buyers should be allowed to cancel the 
add-on and receive a full rebate for some reasonable time after the sale. This is because consumers are often 
unaware they purchased such add-ons until the paperwork can be carefully reviewed at home. In addition, a 
right to cancel add-ons, combined with a prohibition of prepayment penalties, can make refinancing a much 
more realistic option. 

States typically regulate the formula for early cancellation of insurance, and a few states specifically regulate 
rebates for car service contracts as well. Typically the regulations permit the use of the inaccurate Rule of 
78s described above. Rebates for other add-on items are largely unregulated, Refund formulas for these items 
often heavily disfavor the consumer. The result is that a consumer who is sold add-ons is often locked into the 
deal because of the high cost of cancelling. 


For more information alXHrt the history of ffie rule of 78, calcola&xi ci payoffo and foe harm the rule does to consumers see Natioral Consumer law Center, The Cost of Credit; Regu- 
lation, Preemptior), and Indus&y Wsuses 5,6.3.3 (3d ed. 2005 and ^w).). 

“ For more infoimattor) about the history of the rule of 78, catajiatoi and foe harm foe rote does to <»nsumers see National Consumer Law Center, The Cfost of Credit: Re 

lation, PreemptiOTi, and Industry Abuses 5.6.3.3 (3d ed. 2005 arid 
« 15 U.S.C.§ 1615(b). 
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Consumers attempting to obtain rebates on these items may run into other problems in addition to the rebate 
■ clculation. Often the party providing the coverage or service requires the consumer to notify it directly, re- 
-lusing to allow cancellation if the consumer merely notifies the dealer. The provider may also fail to cancel 
the add-on automatically if the car is repossessed or if the loan is paid off or refinanced. 

The best way to permit consumers to refinance the car purchase at fair loan terms and to cancel unwanted and 
unnecessary add-ons, is to allow a consumer ten days to simply notify the dealer that the consumer is cancel- 
ing the add-on. The consumer would receive a full refund of the price paid, inclusive of any amount kept by 
the dealer. The ten day period would begin to run after the consumer’s receipt of a notice of right to cancel 
and, in the case of insurance, service contracts, or similar products, the policy or similar document. The notice 
of the right to cancel should be understandable with a clear explanation of a simple method for cancelation. 

Allowing consumers to cancel add-ons and receive full rebates would have many benefits. Dealers would be 
less likely to hard-sell these products, and would be more likely to price them fairly, if they knew that a con- 
sumer who was dissatisfied with the purchase could cancel the deal. Allowing cancellation would also encour- 
age competition in the marketplace, as other vendors would be better able to compete for the consumer’s 
business. 
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State Reforms TO 
Protect USED Car buyers 
FROM Dangerous 

AND UNRFI lABl F VEHICLES 


Used cars marketed to low-incoine families are often in poor repair and have mechanical defects. Frequently 
these cars have suffered previous undisclosed damage from traffic collisions or floods. All too often used cars 
are not only unreliable, but unsafe. 

Dealers are very skilled at detecting flood and wreck damage to vehicles they purchase for resale. A person 
with experience repairing or inspecting cars can identify markers of wreck or flood damage within minutes. 
There are signs, such as slight paint overspray, that ordinary car buyers would never notice but are obvious 
people with experience.'^'’ 

Dealers are able to buy cars with this type of damage cheaply, and then resell them at a substantial profit by 
failing to disclose the vehicle’s adverse history. In fact, the business model of many low-end used car dealers 
is based on buying vehicles with wreck damage, flood damage, or serious defects, making cosmetic repairs so 
that lay people are unlikely to det(?ct the problems, and then selling them without disclosure. 

Many of these cars are dangerous to drive. Even if the defects are not dangerous, when a car becomes inop- 
erable soon after a family purchases it, the family will find itself at the beginning of a downward spiral. The 
car is no longer an asset, but a liability. The cost of repairing the car may exceed its value, but, without re- 
pair, the car no longer .serves its purpose. While the car is no longer helping the family, the car payments are 
still due. There are a number of policy alternatives that can prevent this turn of events. 

A. USED CAR LEMON LAWS AND REQUIRED WARRANTIES 

All fifty states and the District of Columbia now have some type of lemon law to protect the purchaser of a 
nexvear. Only six states, Hawaii, Massachu.setts. Minnesota, New Jersey, New York, and Rhode Island, have 
lemon laws for the protection of used car buyers.^ These laws generally provide a statutory warranty for used 
cars, often based upon the age or mileage of the vehicle. If the car experiences problems during the statutory 
warranty period, the dealer has a reasonable opportunity to fix the problem. If the dealer is unable to do so. 


For discussion of the ways in which dealers obtain cars they seH and Sie ways many (Elects »%<^)vious to dealers, seegenerally National Consumer Law Center, Auto- 
mobile Fraud {3<f ed. 2007). 

“ Haw. Rev. Stat. §§ 481 J-1 id 481 J-7; Mass, Gen. Laws ch. 90. § TN’A h«nn. SaL § 32^^.662; N.J. Stat Ann. §§ 56:8-67 to 56:8-80 (West); N.Y. Gen. Bus, Law § 198-b (McKinney); 
R.i, Gen. Laws§§ 31-5,4-1 to 31-5.4-6, 
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the dealer usually must either replace the car or refund the consumer s money, whichever the consumer 
efers. 

Several other states, including Arizona, Connecticut, Illinois, Maine, Nevada, New Mexico, and Pennsylvania, 
do not force a dealer to provide a replacement car or refund after a certain number of unsuccessful repair at- 
tempts, but they do establish minimum warranties for used car sales.^" 

Unfortunately, the warranties required both by the used car lemon law's and the other used car warranty laws 
are very limited in duration. Most used car lemon laws limit the w'arranty to 60 or 90 days. The minimum 
warranty laws require warranties as short as 15 days or 500 miles.*® While a required warranty can be a use- 
ful protection for consumers, the warranty must be of sufficient duration that pre-existing problems manifest 
themselves before the warranty expires. 

Some commentators have suggested that a minimum statutory warranty duration ought to be at least as long 
as the term of the car loan. Given the extraordinarily long terms now' common in used car financing this may 
not be a workable solution, but it does have merit. Certainly, when financing is arranged there is an assump- 
tion by the consumer that the car will be usable at least as long as the loan must be paid. Such a w'arranty is 
likely to reduce loan defaults. As described previously, w'hen a car stops running, the consumer is much less 
likely to make payments, often because the consumer is without transportation to work or is forced to use the 
money for repair.s, or buying another car that works. Others have proposed that the length of the warranty 
depend on the cost of the car. 

While extending warranties for the life of the loan may not be a workable solution, if such w'arranties are to 
be effective the duration should be at least 6 months or 6,000 mites. In addition an effective used car lemon or 
Vi anty law should require a w'arranty with broad coverage, should prohibit disclaimers, and should preserve 
the viability of other claims the consumer may have. New York's used car lemon law is a good example of a 
statute that has an explicit statement that it does not preclude other renjedies.*’^ 


8. PROHiBiT DISCLAIMER OF IMPLIED WARRANTIES AND "AS IS" SALES 

Under the Uniform Commercial Code (UCC), a dealer’s sale of a used car automatically includes an implied 
warranty that the car being sold is “merchantable.” This warranty guarantees a basic standard of quality and 
that the car is fit for its ordinary purpose as transportation. However, the UCC allows the dealer to disclaim 
this implied warranty,*" and invariably dealers do so, selling the vehicle “as is.” 

Several states, such as the District of Columbia, Maryland, Mas.sachusetts, and West Virginia, prohibit dealers 
from disclaiming implied warranties in all or certain categories of used car sales. As dealers continue to oper- 
ate in all these jurisdictions, clearly such a prohibition will not drive dealers out of business. In addition, since 
the implied warranty is part of the UCC, w'hich has been adopted in every state except Louisiana, it is a well- 
accepted concept and its meaning is well-established in the courts. While simply prohibiting disclaimer of 
these implied warranties does not solve every consumer issue with the condition of the vehicle, it does go a 
long way to assuring that the car at the time it is sold meets a minimum condition of merchantability. 


Ml. Rev. Slat. Ann. § 44-1267; Conn. Gen. Slat, § § 42-220 io42-2^: 815 18. Comp. Stat. § 505/2L; Me. Rev. Stal Mf). Tit, 10, § 1474; Nev, Rev, Stat. § § 482,36661 , 482,36662, 
482,36663; 37 Pa. Code § ;K!1.2(S) {Pennsylvania’s UDAP regiiation, wMe no1 siriclly a warranty statute, provktes that there is an implied representation in every car sale that he car is 
fofthy, which swves much the same hinction as a required waranty). 

_ ■ summaries of the warranty statutes see Naftonal Consunwr Law C^ter. Conaimer Wwranty Law 15.4,6 {3<1 ed. 2006 and Supp,), 

N.Y.Gen,Bus.Lavf§198-b{d)(2). 

Although Louisiana has not adopted Article 2 of the Uniform CwimtCTdal Code, whidi pfowdes these wacranhes, it does have a similar doctrine. While vast majority of states have 
adopted this inten^retatton of the appfcabili^ of the U.C.G. to used car s^es, m two states. Alabama and Texas, there exist some questionable cases that have held these implied war- 
ranties do not arise in tt>e sale of used cars. 
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C. REQUIRED INSPECTION AND MINIMUM CONDITIONS OR DISCLOSURE 

Some states require dealers to inspect used cars before selling them, but typically these inspections are limit 
to safety issues, such as lights, brakes, and turn signals, or only emission levels. A few states do go beyond 
safety or emission inspections, and require dealers to inspect the vehicle to determine whether it can serve as 
reliable transportation. Nevada dealers must inspect cars with over 75,000 miles for both safety and sound- 
ness of the engine and drive train and disclose in writing any defects that are found or reasonably should have 
been found.^’ In New York dealers must inspect the vehicle and give the consumer a certification that the car 
is in satisfactory and adequate condition for highway travel.'** 

Widespread adoption of laws such as Nevada’s and New York’s with some improvements would accomplish 
several important goals. There would be some assurance that vehicles were not only safe, but also were rea- 
sonably reliable as transportation. All used cars would have to meet a general standard which buyers could 
rely, Dealers would no longer be able to claim ignorance of defects that should have been apparent from an 
inspection. An effective law would prohibit the sale of vehicles that are not roadworthy. Such vehicles would 
have to be repaired before sale, or if they cannot be repaired then recycled. Mere disclosure of defects is not 
enough. The disclosure may not be provided before the sale finalized and written disclosures are often “ex- 
plained away” by the salesman. 


D. BURDEN OF PROOF ON DEALER TO SHOW CAR’S CONDITION AT TIME OF SALE 

A consumer who is saddled with a lemon vehicle usually wants to return the vehicle and receive a full refund. 
Dealers, however, typically resist this remedy. If a dealer is forced to provide some redress for the sale of a 
defective used car, the dealer usually resists anything other than promising repair attempts, or replacing 
car with another off the lot (often overpriced and with its own defects). 

The UCC remedy of “revocation of acceptance” allows a buyer to return a product such as a motor vehicle 
and receive a refund when the product does not conform to warranties or other promises and the defects sub- 
stantially impair its value. A number of factors make it difficult for consumers to obtain this (or any) remedy, 
however. Roadblocks include difficulty in finding an attorney to take the case at an affordable fee, the dealer’s 
sale of the car “as is,” and arbitration clauses that prevent the consumer from taking the case to court. 

Another hurdle for revocation of acceptance is that the consumer has the burden of showing that the defects 
existed at the time of sale (and not just during the consumer’s use).*^ Proving that the defect existed at the 
time of sale can be very difficult. 

A recent European Union directive addresses this issue. It allows the consumer to seek redress for any prob- 
lem which makes a vehicle unfit for the purposes for which cars are normally used,** if the defect becomes ap- 
parent within two years from the purchase."*^ Importantly, for defects the consumer discovers within the first 
six months after purchase, the defect is presumed to have existed at the time of sale.*® If the dealer believes 
that the defect arose after the sale, the dealer has the burden of rebutting this presumption by showing the de- 
fects were not present at the time of sale. Adopting such a rule for used car sales in the United States would 
go a long way toward leveling the playing field. 


■" Nev, Rev. Sfat. §482.36861, 

« N.Y, Veh. & Traf. Law § 301 (McKinney). 

« U.C.C.§ 2-607(4). 

“ 1999 O.J, (L 171) 7.7, DIRECTIVE 1999/44/EC, M 2, 
« 1999 O.J. (L 171) 7.7, DIRECTIVE 1999/44/EC, Art. 5. 
1999 O.J. (L 171) 7.7. DIRECTIVE 1999/44/EC, Art. 5. 
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STATE REFORMS TO 
PROTECT Car Buyers 
AND THE PUBLIC 
FROM ARBITRARY AND 
DANGEROUS REPOSSESSION 


A. CONSUMER ABUSES RELATED TO VEHICLE REPOSSESSION 

Obtaining a reliable car at fair terms is only half the battle for low-income families. Keeping the car can prove 
just as difficult. Considering that a car is for most families a basic necessity, there are surprisingly few protec- 
tions for a car owner when a lender decides to take a family’s car. Every state now permits a lender, when it 
b( .'es the car owner to be in default, to take a car away from the owner without any formal judicial process 
or the use of law enforcement, through a procedure known as “self-help” repossession. The creditor then sells 
the vehicle, again without court supervision. 

This ability of the lender to take away the consumer’s car and sell it at an unsupervised sale leaves the con- 
sumer in a very vulnerable situation. If the lender is in error and the consumer is not really in default, the 
consumer is still without a car and without transportation to work while the dispute plays out. Because the 
lender need not file a court action, if the consumer disputes the lender’s repossession, this will be after the car 
is gone, and conceivably after it is sold. 

In addition, the consumer bears the burden of trying to take the matter to court. This is highly impractical 
and almost never happens, Even if the family is able to file a case in court and prove that the car should not 
have been repossessed, it is often too late to save a job lost for lack of transportation. 

Lenders, knowing they have this cudgel to wield against the consumer, often threaten repossession without 
process as a way of forcing the consumer to comply with their demands, whether justified or not. This tactic 
is especially common among buy here, pay here dealerships that act as both the lender and dealer. 

In most contexts, the law does not permit private actors to take justice into their own hands; it discourages 
vigilantism. The story of how policy makers permitted auto lenders to take these extraordinary measures is 
long and interesting, Historically lenders, landlords, and others were permitted take action without judicial 
process because of the weakne.s.s of the legal system. 

The origins of the self-help remedy for creditors as embodied in today’s law go back to the Dark Ages. Self-help 
was tolerated because legal institutions were too weak to prevent it ...The remedy had been totally abolished by 
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the time of the Norman Conquest, but the practical considerations involved in creditors' needs to protect their 
property caused its revival. . 

Secured creditors were permitted to take these extraordinary measures because the legal systems at the time 
were weak and ineffective. Today our judicial system is well equipped to protect both consumers and credi- 
tors. In other areas, there has been progress toward prohibiting unsu{>ervised retaking of property by private 
parties. Historically landlords were permitted to use self help to evict holdover tenants: 

It zvoidd seem that at common law the landlord had the right, after the expiration of the tenant's term, to im- 
mediately re-enter and take possession of the rented premises, and that in so doing a resort to force was legal, 
provided no more force ivas n-^cd than zvas actually necessary to gect the tenant. It is manifest, hozvever, that 
proceedings of this kind would have a tendency to cause breaches of the peace; and, in this country especially, it 
IS more than probable that they would frequently result from attempts by landlords to forcibly evict tenants zvho 
were unwilling to peaceably and quietly surrender possession of premises.*^ 

In the nineteenth and twentieth centuries there was growing concern that tenants might be unfairly dispos- 
.sessed of their homes or, even if the landlord was entitled to possession, that the use of self-help to retake the 
property would lead to violence. A discussion from a decision at the turn of the century by the Washington 
State Supreme Court illustrates these concerns and is useful in analyzing auto repossessions as well. 

But this rule, which makes the landlord a law unto himsef, is not conducive to good business principles or to 
good order, and for that reason is not looked upon with favor. The stauUes of this state (§ 6527, Bal. Code), 
provide a speedy, adequate, and orderly method for a landlord to obtain possession of his property upon failure 
of the tenant to pay rent, or upon failure to perform any other condition or covenant contained in a lease. These 
sta.tutes we think shoidd be held to provide an exclusive remedy, notwithstanding an agreenunt permitting pos- 
session to be taken by jbree:*^’ 

These obvious problems with the use of self-help led to widespread statutory reform in the area of landlord 
tenant law. Judicial procedures were created that allow-ed an expedited judicial process to remove a tenant in 
possession. Today the vast majority of states prohibit landlords from using self-help to evict residential ten- 
ants.®" 

Unfortunately, the law concerning the repossession of automobiles has not developed to the same degree. In 
today’s society, a car can be just as important to a family’s survival as an apartment, and repossession without 
the benefit of judicial process and law enforcement officials is just as likely to lead to violence as self-help evic- 
tion. Every year, many car owners and those hired by .secured creditors to repossess cars are injured or killed 
during attempted self-help repossessions.'’’ 


" Wallace v. Chrysler Credit Corporation, 743 FSuiihJ- 1228 {W.D.Va. 1990), 

« Entelman v, Hagood, 95 Ga. 390. 22 S.E, 545 {Ga. 1895), 

Spencer v. Commercial Co„ 30 Wash, 520, 71 P. 53 (1902). 

“ For more discussion see Randy 6. Gerchic*, Comment, No Easy Way Out: Making the Summary Evk^ Process a Fairer anii More Efficient Alternative to Lanrilord Self-Help. 41 
U,C,LA,L,Rev, 759 (1994), 

** See, e.g,, Dave Fehling, KHOU-TVNews, Think fw/ce before t«n^£teadiy Force (broadcast Friday Nov, 30, 2007) (transcript available at FOXllAZ.oom) (describing a car owner who 
shot and killed a repo man mistaking him for a car thief and subsequaitiy corranitled suicide, ciling the tragedy in a sut^e note); Fox News: Tot Tumblea From Repossessed Car (Sept, 
8, 2007, available at foxnews.com) (a four-year-old boy jumped wt erfa vehicte that was being repossessed); Ca^y Spaulding, Arrest made follov/ing repo injury, Muskogee Phoenix 
(OKla.j (2008 WLNR 6057037), March 31, 2008 (car owner was run over by repossession team); Steve Gonzalez, Jury awards man who drove go/f cart /nfo his cavalier while it was 
being repossessed. The Madison St, Clair Record, June 28, 2007 (man avrarded compensation after suffering tlis^ng injuries in his attempt to stop a repossession); Brian Nearing, Tow 
Truck Death Probe Continues, Times Union Albany, NY. Aug, 4, 2007 (tow truck driver ^ck and kaied man who was ^r>g to stop his car from being repossessed); Eric Rich and H?"’'' 
Harris, Hip-Hop Figure Kilted After He Chased Tow Twek, W^hington Od. 14, 2006; B01 (a man was dwt ato killed trying to stop his car from being towed); Rebecca Cataiani 

Crist’s Towing Bill Gets New Name. St. Petersburg Time, March 29. 2(X17 (desert^ the naming trf a bill to regdate tovwr>g after a car owner who was fatally shot by a tow company 
owner); Jason Whiteiy, Wrecker passerjger recounts deadly repo. KHOU-TV Loce^ News (broadcast Friday July 6. 2007) (repo man ran over and killed a woman while trying to repossess 
her car); Jennifer Hail, Local repo man takes friendly approach. Kwreas City B2, Sep. 15, 2007 (Triertoty” repo marr describes being hit by a car he was attempting to repossess suf- 
fering a broken pelvis, torn muscles, and internal bleeding); News 10NowofS^3Cuse,Repo WforterSfrrrf At (July 3. 2(W7, available at news10rK)w,com);The indy Channel, Officers: 
Man Ejected, Died at Scene (July 6, 2007, available at the uxlydiarmel.cMii) (man dies to aeddent after trying to evade repo man attempting to lake his car). 
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B. A BAN ON SELF-HELP REPOSSESSION 

secured lender should be required to obtain a court order to seize a vehicle, and the seizure should be ac- 
complished by law enforcement officials. This process would be similar to the existing system most jurisdic- 
tions already have for obtaining and enforcing eviction orders and seizing personal property pursuant to a 
court order. Such a system would both preser\’e the right of the consumer to raise defenses which might pre- 
clude repossession, and also minimize the likelihood of injury and death for car owners and repossession em- 
ployees compared to the use of self-help. 

Currently the Blackfeet Tribe and the Navaho Nation prohibit self-help repossession on the reservation,’- and 
the District of Columbia allows repossession only with the permission of the consumer immediately prior to 
the repossession.’® In addition, until recently, Louisiana and Wisconsin also prohibited self-help repossessions. 
Until 2006, the Wisconsin Consumer Act prohibited self-help repossession by auto lenders, and was lifted only 
after intense lobbying by auto lenders.-’^ The industry made tw'o major arguments for lifting the ban: that self- 
help repossession would only be permitted for automobiles, but not other personal property, and that con- 
sumers often failed to appear at the court proceedings the lenders were required to bring before repossession. 
As consumer advocates pointed out, this showed that the system was working: consumers who did not have 
defenses or objections did not contest the lender’s case, while those who did object had a forum for resolving 
their objections.’’ By analogy, advocates pointed out that no one would seek to eliminate the right to vote sim- 
ply because voter turnout is often low. 

Protecting consumers and the general public from the dangers of self-help repossession may add some cost to 
lenders, but clearly would not cause a market failure depriving people of the ability to obtain cars and fmanc- 
ij During the almost 35 years that the prohibition on self-help repo.ssession was in place in Wisconsin, fam- 
ilies were still able to buy and finance cars. 

One argument that is sometimes advanced by those opposing requiring landlords and secured lenders to use 
court action before depriving people of home and possessions is that a court action will reflect negatively 
against the consumer. While there may have been some limited merit to this argument when public court 
records were one of the few records available to potential lenders and landlords, it is much less applicable 
today. The overwhelming majority of auto lenders will report a consumer default on the loan and a subse- 
quent repossession to credit reporting agencies. The repossession reflected on the consumer’s credit report 
will likely have as much negative impact with potential creditors as a court action to take back the car. 


C. ALTERNATIVE AND ADDITIONAL POLICY REFORMS FOR REPOSSESSION 

While abolishing self-help repossession should be the primary policy means of protecting car owners and 
public safety, alternative measures w'ould bring at least some increase in fairneSvS and safety. These alterna- 
tives include requiring additional steps and warning.s l>efore repossession, regulating repossession agents 
more strictly, and clarifying the lender’s liability for the acts of the repossessor. In addition, even if self-help 
repossession is banned, consumers should be allowed to reinstate their loans after repossession and deficiency 
judgment abuses should be reformed. 


“-f^'dlnance # 81 . BlacKfeet Commerdat Code; Chp 4; Navajo Nation Code til. 7, § 621. 

C.Mun. Regs. T1M6,§ 118. 

. or a discussion of Pie changes to tw repossession law see Kelly Anderson and Steve MeiH. Wsamsin's New Automobite Repossession Law. Wisconsin Lawyer,Vol 80, No. 2, Feb. 
2007. 

** Letter from Stephen E. Meiti, Clinic director of Wisconsin Law Sdiori’s Cwisuirer Law Lihgatton CBt^, to Wisconsin Governor James Doyle {March 27, 2006). 
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D. ADDITIONAL PROCESS BEFORE REPOSSESSION 

Short of banning self-help repossession, requiring some process before repossession would provide consume 
some protection. Many states require some notice to the consumer before repossession, and Illinois and Wis- 
consin require that the creditor send not only a notice to the consumer of the default and pending reposses- 
sion, but also provide the consumer a way to dispute the repossession. If the consumer asserts defenses, the 
creditor must go to court before repossessing the car. While this creates a process for the consumer to dispute 
a seizure, it is difficult to expect the consumer to ask to be sued, which is essentially what the consumer must 
do to dispute the matter. 

E. RIGHT TO CURE 

Repossession is generally available to creditors as soon as the consumer is in default. If a consumer is a day 
late on the car payment, the secured lender may take the car. Some states provide a “grace period” before the 
secured creditor may accelerate the debt and commence repossession. This can be helpful, but often the con- 
sumer is unaware of his or her exact rights in such a situation. 

More helpful is the law^ in many states that, before a lender may repossess the vehicle, it must first provide the 
consumer with a notice of the default and the right to pay the missed payment and late fees within some pre- 
scribed time, such as 10-20 days.^’ This is also knowm as “curing" the default. The lender may not proceed 
with repossession until after the time to cure has passed. 

The right to cure can help low-income familiCvS keep their cars and avoid costly repossessions, It also benefits 
lenders: if the lender’s goal is to receive payments on car loans, rather than to repossess and resell cars, th 
right to cure restores a car loan to performing status. It also means that the lender or repossession agent dues 
not have to undertake a costly and often dangerous repossession. 

R PROHIBITION AGAINST PROCEEDING WITH REPOSSESSION IF CONSUMER OBJECTS 

Many, although not all, of the deaths and injuries that have arisen during vehicle repossessions have occurred 
when the repossession agent was trying to repossess the vehicle over the consumer’s objection. This scenario 
is certainly the most dangerous, with two private parties, each of whom may be armed, trying to wrest con- 
trol of a 2,000 ib. vehicle that may be moving at a high speed. 

In a number of states the courts have held that a repossession agent who proceedvS with a repossession over 
the consumer’s objection can l>e liable to the consumer for breach of the peace. This rule only creates poten- 
tial civil liability, however, plus a rule is stronger if it is stated explicitly in a state statute. While prohibiting 
self-help repossession altogether is preferable, it would probably save a number of lives if stale law made it 
clear that a repossession agent must discontinue the repossession if the consumer objects in any way. 


” Jurisdictions providing a right to cure include Colorado, Connecticut, of iowa, Kwjsas, Maine. Massadiusefts, Missouri. Nebraska, New Hampshire, Puerto Rico, 

South Carolina, South Dakota, Virginia (although very weak- no ndice reguired) and Wfeconsin. 
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RIGHT TO REINSTATE 

After a secured lender has repos.sessed a family’s car, the car is typically sold. The consumer has a right to re- 
deem the vehicle by paying the total loan amount, including fees and costs associated with the repossession. 
Such a right is seldom of much use to low-income families as the money to pay off the full balance owed on 
the car is rarely available. 

A more useful policy is the right to reinstate the loan. This allows the consumer to pay only the missed pay- 
ments along with late fees and costs of repossession, and then get back the car and reinstate the loan.^‘ An 
important part of the right to reinstate is that the lender must promptly notify the consumer of the right 
within a few days of the repossession. After receiving the notice, the consumer typically has fifteen to twenty 
days to reinstate the loan. 


H. REGULATION OF REPOSSESSORS: LICENSING AND BONDING 

Repossession by private entities is a dangerous and all too often deadly activity. While banning self-help re- 
possession is the ideal way to address these issues, at a minimum, repossessors should be re<|uired to be li- 
censed and bonded in every slate where they operate. Several states already require licensure.''"* While no 
panacea, strict licensing would allow continuing education of those engaged in repossession work as to the 
duties anti dangers. Tliose who violate state regulations or have a history of criminal activity could be denied 
the right to repossess. 

[I Idition to licensing, those engaged in repossession should be required to post sizable bonds, allowing for 
compensation to victims of illegal re|X)ssessions. even if the repo,s.sessor lack.s sufficient assets to compensate 
those harmed. Bonds also provide another set of eyes to monitor the activities and compliance of the repos- 
sessor, as the bonding company has a very real intere.st in seeing that the repossessor behaves properly, 

I. CREDITOR LIABILITY FOR ACTIONS OF REPOSSESSORS 

Creditors typically claim that they are not liable for the bad acts of the repossessors they hire. They claim 
that the repossessor is an independent contractor, not under the creditor’s direct control. Because self-help is 
such an extreme remedy, the creditor ought to remain liable for the actions of those hired to carry out its re- 
possessions, Many court decisions'*^ and the UCC’s Ofheial Comments support the view that the lender is re- 
sponsible for the repossessor’s actions.'**' However, it would l)e helpful to make this explicit by statute, as 
already the case in the District of Columbia."' 


J. ANTI-DEFICIENCY STATUTES 

A lender, after repossessing a car, typically sells it, applying the sale proceeds to the debt, which now includes 
not only the amount still owed under the loan, hut also tlie costs of the repossession, storage, and other costs. 
The consumer remains responsible for this amount, knowm as the deficiency. The deficiency is often astro- 
nomically high, reflecting the inflated price of the car when it was sold to the consumer, the extremely low 
jarioe produced by the lender’s unsupervised sale, and the costs of the other added charges. 


Jurisdidions with a right to reinstate include: Califomia, Cwnectioit. D^rid of Cdumbia, fllinas, Marytand, Hfississipp. New York, Ohio, and Wisconsin. 
^ Juhsdicdons that require repossessors to be licensed include Hawai, Maine, Mcf^an. Nevada. New Mexico. Or^or), artd Pennsylvania. 

” See National Consumer Law Center, Repossessions § 13,10.4 {6lh ed. 2tX» and Suw».). 

Official Comments to U.C.C. § 9-609. 

D.C.Cocte§28-3812ld) 
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A number of states have anti-deficiency statutes that prohibit the creditor from both retaking the car and tin 
seeking a deficiency. Such statute.s protect consumers from the low prices resulting from repossession sales 
and from excessive attorneys’ fees, storage, and repossessor fees. They also discourage dealers and lenders 
from structuring transactions with excessive car prices, as the lender may have to rely upon the sale of tlie 
collateral to cover the amount owed. 

Unfortunately existing statutes typically only apply to deficiencies or sales of $1000-2000,''- making them 
largely irrelevant to today’s used car market. Most of these statutes were enacted over 30 years ago, and have 
never been adjusted for inflation, A statute protecting transactions under $2,000 in 1.970 when adjusted for 
inflation, would apply to transactions under $1 1,098.09 in 2008.‘'’-'‘ Existing or any new anti-deficiency statute 
should reflect modern prices and should then be indexed for future inflation. 

Currently, the $1,000 to $2,000 cap in most anti-deficiency statutes refers to tlie original ca.sh price of the ve- 
hicle. This is somewhat arbitrary and could e%'en lead dealers to price cars o\er any limit, E\en if the statu- 
tory amount is increased to $10, (XX), a car that sold for $9, (XX) would not be subject to any deficiency, while a 
car sold for $1 i.(X)0 would be subject to a fiill deficiency^ This would be true even if more money is still owed 
on the less expensive car. One potential improvement is to make anti-deficiency statutes applicable to all po- 
tential deficiencies, up to the statutory amount. The amount would apply to the potential deficiency owed, 
rather than the sales price. The lender would only be entitled to the portion of any deficiency that is abo\ e 
the statutory amount. 

.Anti-deficiency statutes wliich require the lender to elect b<?tween seeking repayment of the entire debt and 
r€;taking the vehicle discourage the lender from using the possibility of rejxissession a.s a tiireat to intimid 
consumers. The .statutes also provide incentives for the lender to take good care of the vehicle if it is repos- 
sessed and attempt to get the best price po.ssible when it is sold. If the lender instead elects to .seek repayment 
of the debt rather than repossession, the consumer .still has trans|X)rtation to keep a job in order to repay the 
lender. 

Sonic anti-deficiency statutes that attempt to force the creditor to elect IxAwecn repossession and pursuing the 
debt leave an enormous loopiiole: They allow the creditor to accompli.sii exactly the same result by obtaining 
a money judgment on the debt and then forcing a judicial .sale of the car."*^ Statutes that intend to force tlie 
lender to elect between these two options should specify that if the lender brings an action on the debt rather 
than repossessing the car, then the car is not subject to seizure."-’'' 


“ Ala, Code§5-19-13($1000);Ariz. Rev. Stal Ann, §44*5S01{B){Sl000):C^lo. Rev. Slat. §5-5-l03{2) ($3000); Conn. Gen. Sts!. § 36a-785fg) {motes' vehicles and boats with aggre- 
gate cash prices of more thanS2000); D.C. Code § 28-3812 {coisianer prolection) ($2000); Fla. Slal. § 516.31 (S2000); Idaho Code Ann. §28-45-103 ($1000); Ind. Code§24-4.5-5-103 
($1000, but adjusted periodically); Kan, Slat Ann. § lfe-5-103(2) ($1000); Me. Rev. Slat. Ann. tit. 9-A. § 5.103(2) ($2800): Md, Code Ann., Com. Law § 12-626 (West) (retail instaliment 
sales) (Op. Md. Atl’y Gen., Consumer Cred. Guide U 97.933. 1978 Md, AG LEXIS 46 (Md. Alt'y Gen. Jime 6, 1978) inter;^ this statute to prohibit deficiency judgments, unless 8ie 
agreement permitted Siem and either the price of the goods exceeded $^00 orOie cemsumer exercised the statutory ri^t to request a public auction; Md. Code Ann., Com. Lew § 12- 
921 (revolving credit) and § 12-115 (West) (loans secured by goods) contan sic^ language): Mass. (Sen. Laws 255, § 13J (condilionai sales, loans) ($2000); Mass. Gen. Laws ch, 
255^ § 208 (motor vehicle retail installment sales) ($2000); Mass. 6«i. Laws (*. 2550, § 22 (retea inslaliroenl sates and services) ($1000) (all three Mas.sachusetts statutes provide that 
if collateral is destroyed or damaged prior to repossessiai, then toe d(4lar limitations do not apf^y with regard to insurance proceeds): Minn, Stat, § 325G.22 ($5700 as of May 1, 2004, 
arrd subject to periodic adjustment); Mo. Rev. Stat. § 408.556 (no defidency if toe origmal amount Imanced was less toan $500); Neb. Rev. Stat, § 45-1054(2) ($3000); Okla. Stat. lit. 14A 
§5-103(2) ($1000: subject to adjustment under Okla. Stat. SI. 14A,§1-1(»); S.C.CodeAnn. §37-5-103 ($15(K): subject to adjustment under S.C. Code Ann. § 37-1-109(6)); Utah Cc' 
Ann. § 70C-7-101 ($3000); W. Va. Code § 46A-2-119(2) ($1000); Wts. §425,209 (Consumer Act) ($1000); Wyo. Slat. Ann. § 40-14-503 ($1000). 

CPI inflation calculator available at h(tp://data.bis.gov/cgi-bffi/q)icato.f4. 

“ For further discussion of this issue see National ConKJmer Law Center, R^wssessions § 12.4.7 (6to ed. ^)05 and Supp.) 

“ See, e g., Ariz. Rev. Stat, Ann. §44-5501(C);Cdo. Rev. Stat. §5-5-103; Coon. (Sen. Slat. §36a-7850>); D.C. Code §2^3812{e)(7) (consumer protections); Idaho Code Ann. §2845- 
103; Minn. Slat. §3250.22; S.C, Code Ana §37-5-103; W.V^. Code§46A-2-119; Wis. §425.209; also U.C.C.C. §5.103(6) (1968); U.C.C.C. §5.103(7) (1974); Official Com- 
ment 6 to U.C.C.C. § 5.103 (1968); Official Comment 7 to U.C.C.C. § 5.103 (1974). 
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Recommended Federal 
POLICY Improvements 


A, ENACT A FEDERAL AUTOMOTIVE INFORMATION REPORTING ACT (FAIR) 

One difficulty faced by policy makers, researchers, and others interested in the issue of auto finance is a lack 
of useful data about current and past auto sales and finance. Such information could play an invaluable role in 
determining the existence of discrimination in auto lending and sales, the availability of credit at fair rates, 
and other matters of importance to consumers and policy makers. 

Auto sales and finance transactions are often structured in an intentionally complex and confusing way. Typi- 
cally the dealer focuses the consumer’s attention on monthly payments, giving the dealer great discretion in 
other terms such as the interest rate, sales price, and add-ons. If a consumer seems particularly concerned 
about one of these other areas of the transaction, the dealer will adjust the terms the consumer is not focused 
up Accordingly, it is important that any proposed data reporting system capture all this information to 
pei mit true understanding of the transaction. 

A Federal Automotive Information Reporting Act (FAIR Act) could address this gap by creating a data collec- 
tion system for automobile financing similar to the existing federal data collection for mortgage transactions 
under the Home Mortgage Disclosure Act (HMDA). Data collection should include race, gender, income, 
lender information, location, disposition of application, credit score, loan to value ratio, make/model of car, 
and terms of loan including- price of the car, amount financed, interest rate, down payment, dealer markup, 
add-ons, and length of the loan. 

This data collection would greatly increase our understanding of the auto finance market. Currently, some in- 
formation is available from proprietary sources, but the FRB is the main source of information now available 
publicly. Its monthly statistical releases on Finance Companies (G.20) and Consumer Credit (G.19) provide 
only limited information about auto finance. These releases are created from a voluntary report collected from 
a sample of finance companies. The raw data itself is not released; rather the information collected is UvSed to 
create estimates which are then released. The FRB’s Survey of Consumer Finances (SCF), issued every three 
years, includes financial information about U.S. families and looks at the terms of debt as well as how the 
lender was chosen and other relevant information. It is also based upon voluntarily supplied information, so it 
fails to capture negative information which lenders or dealers may be reluctant to share. Neither the monthly 
releases nor the SCF links information to particular lenders, so they do not allow analysis of individual 
lenders’ practices. 
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Publicly and privately available data lack information about a borrower’s race or other characteristics that may 
be used by lenders to discriminate against particular consumers. Ending discrimination against consumers 
the basis of such personal characteristics was the reason for the creation of the Equal Credit Opportunity /icr 
(ECOA).'’"’ As discussed in section III A, several class actions and academic studies have identified the auto fi- 
nance’s disparate impact on minorities in vehicle financing. 

One hurdle to obtaining race-based data is the FRB’s Regulation B, implementing the ECOA. Regulation B 
prohibits non-mortgage lenders from asking about or documenting a consumer s race, in order to stop racial 
discrimination. As several commentators including the Government Accountability Office have noted, requir- 
ing lenders to collect and report such data could actually assist in stopping discrimination.'^' 

An exception to Regulation B’s prohibition on asking for or documenting of racial information has been estab- 
lished for mortgage lending. The Home Mortgage Disclosure Act (HMDA) and the FRB's Regulation C man- 
date that lenders collect certain information about their mortgage lending.®'* This data provides information 
about individual lenders, and is also used to create reports for different geographical areas related to census 
tracks. In addition to acting as an aid to document and end discrimination, the data is also intended to aid the 
US housing market in general by showing if lenders are meeting the housing needs of the communities they 
serve and ways in which public and private funds may be used to better the market. 

While very useful, the HMDA data collection also suffers from limitations. The data collected includes the 
type and purpose of the loan, the amount of the loan, the applicant’s race, ethnicity and sex, and. for higher 
interest rate loans, the difference l^etwcen the loan interest rate and the rate for comparable treasury securi- 
ties. The data collected does not include other very important information about the transaction, such as loan 
to value ratios and credit score. A primary reason for omitting this information appears to be a concern 
consumer’s privacy. The issue was addressed in a Federal Reserve Bulletin: 

The potential compromising consumer privacy is also a consideration. More than 90 percent oj the 
loan records in a given year's MMD/i data are unique — that is, an individual lender reported only one 
loan in a given census tract for a specific loan amount. These unique loan records can be matched with 
other publicly available information, such as property deed records, to determine the identities (f individ- 
ual borrowers. With such a ynateb, any data item in the HMDA data, such as loan pricing, becomes pub- 
licly known. . . Expanding HMDA to include data items such as credit scores that may be considered 
highly personal would likely also raise privacy concerns!'^ 

The issue of privacy would not present the same obstacles in the area of auto finance. There are over 250 
million cars registered in the United States.™ About 44 million used cars and almost 1 7 million new vehicles 
are sold each year.^‘ The majority of these transactions are financed, with many more applications than com- 
pleted transactions. By contract, in 2(K)'4, HMDA disclosures revealed only about 28.1 million applications for 
home mortgages. In addition, much less information about auto sales and financing is typically available 


« “It is the puroose of this Act to require that finandai institutions and other firms engaged in the extension of credit make that credit equally available to all ci^itworthy customers with- 
out regard to [m. marital status, race, religion, national orig^ and age).’ Equal Credit Opportunity Act, Pub. L. No, 9^95, S 502, 88 Stat. 1521, 1521 (1974). 

«'U,S. Government Accountability Office, Fair lending: Race and Gender Data Are Limited for NonmoftgageLen(*r^.GAO-08-698(June 2008}, 

” For a discussion of HMOAand its usefulness in proving credit dsoimmabwi see National Consumer Law Center, Credit Discrimination §4,4.5 (4lh ed. 2005 and Supp,), 

-New infomiatton Reported under HMDA and its Applicatkxr in Fa^ Lendaig Entweement,” f^dera/ Reserve Buflefn Summer 2005, p^367. 

U.S. Department of Transportafion, Research and InnovaUve Technology Admmistfation. Bineau of Transportefexi Statistics, National Transportation Statistics, available at 

http://www.bts.gov/pu01ica5ons/nationaLtranspoft3tion_statislics. 

AutomotiveNewsDataCenter.CNWMarteting/Research.andADESAAnalj^calSevices, 

“New Information Reported under HMDAand Its Apptiialion in Far LCTcfir^ Enforc»m«il.' Federal Reserve Bufiebn, Summer 2005, 
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publicly when compared to real estate, transactions. The higher number of auto loans made each year and the 
j that less information about most auto finance transactions is publicly available would make it le.s.s likely 
trrat particular data could be tied to an individual transaction. 

B. BAN ARBITRATION CLAUSES IN AUTO SALES AND FINANCE TRANSACTIONS 

Arbitration clauses, inserted in the fine print in many consumer contracts, require that any dispute the con- 
sumer may have with the business must be submitted to arbitration rather than court. Car dealers use arbitra- 
tion clauses not to settle disputes efficiently, but to rob consumers of any eftective means to challenge dealer 
fraud.''* 

Car dealers draft arbitration clauses for the purpose of weakening consumers' ability to bring legal claims. 

The clause often bans consumers from seeking class-wide relief, prevents them from utilizing remedies 
granted by state law, and forces them to pay the deafer 5 attorney fees if the arbitrator does not rule for the 
consumer. Decisions made by arbitrators are typically not public, and are not subject to appeal even if the ar- 
bitrator fails to follow the law. 

Unlike the nation’s court system, which serves the public function of dispensing justice and is supported by 
public funds, arbitration is a pay-as-you-go system. Arbitration can cost the consumer thousands of dollars a 
day, as the arbitrator charges the parties hundreds of dollars an hour. It is typically difficult to engage in legal 
discovery of the dealer’s files and practices in arbitration. The dealer also picks the arbitration service 
provider that picks the arbitrator, Because of the limitations of arbitration, and the costs involved, many con- 
sumer attorneys are unwilling to represent consumers if they are bound by an arbitration agreement. 

Arbitration clauses also injure the public at large. Unlike court proceedings, arbitration decisions are not mat- 
ters of public record, and the arbitration hearings are conducttnl in private. As a result, the public is unable to 
avail itself of the knowledge of bad actions by dealers and financers. While dealers and finance companies 
may develop an understanding of the results arbitrations produce Ixicause of their repeated involvement in 
arbitrations, the public and consumers are unable to .see if justice is .served. 

Arbitration clauses are so widespread that it is often impossible to buy a car without signing an agreement 
giving up one’s right to go to court if problems develop.^ ^ The dealer’s arbitration clause also typically ap- 
plies to the auto lender, eliminating the consumer’s ability to sue it as well. 

Ironically, car dealers themselves admitted the unfairness of arbitration clauses when they succe.ssfully lobbied 
Congress to prevent auto manufacturers from imposing arbitration clauses on dealers.’'^ The dealers argued 
that the arbitration clauses deprived them of important rights atid that they suffered from unequal bargaining 
power when negotiating with the manufacturers. 

Clearly the transaction between the low-income consumer and a car dealer or finance company is even more 
unequal. The use of arbitration agreements in auto sales and finance agreements should be banned. There is 
currently pending federal legislation to ban arbitration clauses in auto sale.s.'^" 


” For more delaifed informafiorj about Ihe alxisive use of arbitration in conajmer contracts, see Nalkmal Consumer Law Center, Consumer Arbitration Agreements (5th ed. 2007J, 

74 Qw,t,gnjg Mencimer, The Quest for s Car, SansArtitration Clause. M<^er Jwes, December 14, 2007 (describing ttie auSior's unsuccessful attempt to buy or finance a car without an 
al on clause). 

” 5Ee the testimony of Gene Fondren. President of the Texas Automobile Defers Assouaficai, before 3 U.S. Senate Subcommittee on March 1 , 2000. 

See H.R, 5312* the Automobile Arbitration Fairness Act of 2008, in^oduced Febresy 7, 2)06. 

For more infwmation about ongoing efforts to ban arttlration clauses in auto Iransacborrs see the website of Consumers for Auto Reliability and Safety: http://www.carconsumers,com. 
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C. IMPROVE THE FTC'S “USED CAR RULE” 

The FTC “Used Car Rule” requires dealers to disclose what, if any, warranty comes with the vehicle on a 
“buyers guide” posted on the vehicle. The Rule was created in response to an investigation by the FTC’s 
Seattle office in the early 1970’s and a subsequent report urging that the FTC require dealer inspections, dis- 
closure of known defects, and mandatory warranties.” After years of soliciting public comments and holding 
public hearings across the country, the FTC staff recommended mandatory inspections and disclosure of de- 
fects of certain mechanical and safety components. The FTC’s original version of the rule, issued in 1981, 
would have required disclosure of known defects, but it nev'er went into effect. After a Congressional veto, lit- 
igation holding the veto unconstitutional, and a change in leadership at the FTC, the Commission issued a 
greatly watered-dowm rule. 

In its current form, the rule requires a somew'hat misleading disclosure about whether a vehicle comes with a 
w'arranty, but it does not require dealers to inspect used cars or even to disclose defects they know about. The 
rule thus fails to provide any significant protections for buyers of used cars. 

Even though the rule in its current form is ineffective, a strengthened Used Car Rule could be a powerful force 
toward eliminating unfairness and deception in used car sales. The FTC is presently reviewing the rule, so 
now is an opportune time to examine the possibilities for improving it. The rule should be amended'* so as to: 

■ Require dealers to inspect used vehicles prior to offering them for sale. 

■ Require dealers to provide written disclosure of known defects and prior use. 

■ Require dealers to check with warrantors to ascertain whether any warranty on the vehicle, includ- 
ing the manufacturer’s w’arranty, is still in effect and not void due to prior damage or other cor 
tion, and accurately report that information on the Buyer’s Guide. 

■ Require auto dealers to check the Vehicle Identification Numbers (VINs) of used vehicles they offer 
for sale, in the National Motor Vehicle Title Information System (NMVTIS) database, and disclose 
essential information from NMVTIS on the Buyer’s Guide. 

■ Require dealers to provide more detailed, complete disclosures. 

■ Require auto dealers to provide a separate Buyers Guide, placed on the driver’s side of the wind- 
shield, warning prospective buyers when either 1 ) a vehicle is designated in NMVTIS as "salvage,” 
“flood,” “junk” “rebuilt” or otherwise totaled, or 2 ) the dealer knew or should have known a vehicle 
was totaled by the insurer or self-insured entity. 

■ Remove language from the existing Buyers Guide, regarding "AS IS- NO DEALER WARRANTY” 
sales, which presently states that “THE DEALER WILL NOT PAY ANY COSTS FOR ANY RE- 
PAIRS. The dealer assumes no responsibility for any repairs regardless of any oral statements 
about the vehicle.” This language is inherently misleading because it lends credence to the false 
notion that the dealer may misrepresent the condition of the vehicle wdth impunity It goes beyond 
allowing dealers to disclaim implied warranties and creates the false impression they can lie to con- 
sumers about the condition of the vehicle or the dealer’s intent to repair the vehicle and that, if 
they check that box on the Guide, they avoid any liability for their statements. 


” For 3 discussion of !he development of the Rule and the ways in vrtik* the on^ Rule was weakened see Mulock, Bmce K., The FTC's Used Car Rule. Published by the Congres- 
sional Research Service, Library of Congress, updated Oct, 14, 1983, CRS Report Number : 1881159, aval^ta at: http:/fdigital.librafy.unt.edu/ 9 ovdocs/crs/pemahnk/meta, he rule ftl 
on behalf of Consumer Action, Consumes for Auto R^iability and Safety. Consumer Fedwatkm of/toerica. Consumer Federation of California, Natimal Consumer Law Center on id 
of its tow income dients, U.S. F^iblic Interest Research Group, and 8ie Watsonvifle Law Center, availabte at: htfo;//www.ftc.gov/os/comments/usedcarrule/536945-00015,htm. 

For a more complete discussion of the needed changes to the Rule see the Comrrwits in response to the FTC’s request for comments as part of its review of the rule filed on behalf of 
Consumer Acttor?, Consumers tor Auto Reliability and Safety, Cemsumer Federation of America. Consutier Federatton of Caiifbmia, Nafional Consumer Law Center on behalf of its iow in- 
come clients, U.S. Public Interest Research Group, and the Walsonvie Law Center, avaBabfe at hBpJ/www.ftc.gov/o5/comments/us6dcaiTui8/536945-00015.htm. 
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■ Preclude 50/50 Warranties or other dealer warranties where dealers represent they will split the 
cost of repairs with the customer, as qualifying as a warranty under the Buyer's Guide. Such war- 
ranties are inherently deceptive. What appears to be warranty coverage is in fact illusory, as the 
warrantor can recoup all of its costs for a given "warranty" repair simply by inflating its total 
charge for the repair so that the consumer’s pKjrtion covers the warrantor’s entire cost. 

■ Require auto dealers to provide a completed translation of the Buyer’s Guide in the language used 
to negotiate the contract. 

■ Prohibit the sale of rebuilt wrecks and other problem vehicles as “certified” used cars. 

■ Strengthen enforcement of the Rule, and make enforcement of the Rule a top priority for the 

agency. 

D. PERMIT MODiFlCATiON OF CAR LOANS IN BANKRUPTCY 

The United States Bankruptcy Code allows bankruptcy judges to modify both unsecured and secured loans. 
The modification may change the payment amount, defer payments, or even eliminate the creditor’s lien. 
Modification may allow the consumer to keep an item that is acting as security on a loan and yet reduce the 
monthly payment. This in turn may make monthly payments affordable, allowing the consumer to keep prop- 
erty that other w'ould have been taken by the lender. 

In 2005, significant changes were made to the Bankruptcy Code, including restrictions on bankruptcy courts’ 
ability to modify auto loans. Before the law changed, if a consumer owed $12,000 on a car loan and the car 
wa<L.nnIy worth $5,000, the creditor's secured claim was reduced to $5,000. This wa.s the amount of the debt 
th^ cas backed by the collateral that the creditor could take if the debt was not paid. The remaining $7,000 
was an unsecured claim, and only a portion of that might be paid through the bankruptcy case. Importantly, 
the consumer in bankruptcy could retain the car by paying off only the $5,000 .secured claim. In a chapter 19 , 
that could be paid out over a period of years. 

Through the efforts of the auto finance industry, the law was changed so that auto loans made within 910 
days of the bankruptcy can no longer be modified in this way. Some courts have even held that negative eq- 
uity from a prior trade-in also may not be modified.’'’ 

This 2005 change has encouraged reckless lending. Creditors know that a borrower wishing to keep the fam- 
ily car in bankruptcy will have to pay the full $ 1 2,000 debt, even though the creditor’s collateral is only worth 
$5000. As a result, creditors are more willing to finance cars at inflated prices—the same practices that con- 
tributed to the home mortgage crisis. 

Bringing the bankruptcy law back to its pre-20()5 language would eliminate the incentive for lenders to over- 
look consumer overcharges and roll-overs of negative equity. Instead, lenders would be likely to police deal- 
ers' unnecesKsary add-ons and roll-overs of negative equity. Such a change would also keep many consumers 
in their cars, while still repaying to lenders the actual value of the car. Allowing families to keep their cars 
would help keep those families self-supporting. 


more irrformalion regarding this issue see; Natiwial Consumer Law (^ifer, Corwumer Bar*ruplcy Law and Pracfice 11.6.1.4 (81h ed. 2006 and Supp.) 
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E. THE NATIONAL MOTOR VEHICLE TITLE INFORMATION SYSTEM 

In 1992, Congress passed a bill mandating the creation of the National Motor Vehicle 'Fitle Information S^ 
tern to consist of a database designed to aid in the tracking and analy 2 ing of vehicle title histories. States, 
junk yards, and insurance companies would be required to report on totaled vehicles. Car buyers would be 
able to access the database to determine if a car they are thinking of purchasing is a salvage vehicle or a 
stolen vehicle. Originally, the Department of Transportation w'as charged with developing and implementing 
the system. In 1996 tiiat responsibility was moved to the Department of Justice. 

Despite the many years since the legislation was passed, little progres.s had been made in creating this useful 
systeni. In 2008, a number of groups including Consumers for Auto Reliability and Safety (CARS) and Public 
Citizen brought a court action seeking to force the Justice Department to create the database. These groups 
obtained a court order requiring the Uenartment of Justice to proceed with the databa.se.^‘’ As the system be- 
comes operational, new issues have arisen. 

Some states, particularly California and New York, are reluctant to provide information to the database as they 
currently sell the same information to private reporting services for a profit.'^' Reports can be difficult for con- 
sumers to understand because of the myriad of "brands” that states use to designate cars that have been sal- 
vaged, totaled, rebuilt, flooded, or otherwise damaged or cnanged. Consumers must access the database 
through pri\'ate vendors. T})ere is a fee for consumers to access the information and, at least for one vendor, 
that fee is payable only by credit card. 

For the system to be effective all states and other required entities must contribute information. The informa- 
tion should be available to consumers at a reasonable fee with a variety of payment methods for those without 
a credit card. Consumers should not have to pay higher prices than dealers or other volume purchasers c le 
information. Most importantly as described in section VIII C, a NMVTIS report should be posted on every 
car for sale by a dealer. Thi.s would eliminate the need for the consumer to purchase the information and have 
the information available at the time and place it would do the most good. 

F, ADJUST TiLA’S JURISDICTiONAL AND STATUTORY DAMAGE AMOUNTS FOR INFLATION 

As described in section III B, the Truth In Lending Act (TTLA) requires creditors to disclose credit terms of 
auto finance and other credit transaction.s. While IT LA’s promise of enabling consumers to shop for credit 
lias not been as successful as it could have been, it does give consumers essential information about a transac- 
tion’s credit terms of a transaction before they bind tlieniselves to tliose terms. 

But today TTLA contains an enormous loopholes It applies to car transactions only if the amount financed is 
$25,000 or les.s. DealetvS need not provide TH^A disclosures il‘ the amount financed exceeds $25,000. The 
$25,000 cap was part of the 1968 bill that became TTLA, and has not been updated in the 41 years since then. 

While $25,000.00 was a large amount in 1968 and would have covered almost any conceivable car purchase, 
today TTLA does not apply to many transactions involving rather modest cars. Moreover, because the limit 
applies to the amount financed and not the car’s sale price, negative ecpiity from a trade-in, expensive service 
contracts, and other add-ons can bring the amount financed above $25,000 even if the car’s sale price is well 
under that amount. For a large and growing percentage of car sale.s, federal law no longer requires that even 
the most basic disclosures about the credit terms be given to the buyer. 


For more information see: hltp://www.cilizef5,org/ritigation/forms/cascs/Casri)^ls.{^?ciD=457. 

*■' Christopher Jensen. A Used-Car Promise Finally Delivered. New York Tmes Blog. Jawary 29, 2009, availaWe at httpr/iwheels. biogs. nytimes.com/2009/01/29/a-used-c3r-promise-fi- 
nally-delivered/. 
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TILA also provides for statutory damages when key disclosure requirements are violated. These minimum 
nages encourage the buying public to help enforce the Act’s important protections. This is critical, since a 
ursclo.sure violation is likely to be repeated in thousands of other transactions. In order for the statutory dam- 
ages to provide an incentive for consumers to help j)olice the marketplace and discourage dealers and lenders 
from violating the Act, the damages must be sufficiently high. Unfortunately, the $ 1000 statutory damages 
amount for car loans has also remained unchanged since 1968 (although the amount has increased for mort- 
gage loans). 

If TILA's 825,000 coverage limit were adjusted for inflation since 1968, it today would be over $132,000.^’ 

The S 1 ,000 statutory damages amount would be over $5,000. Not only should these amounts be increased 
today to reflect this inflationary change, but this increased amount should also be indexed for future inflation. 

G. STRENGTHEN THE MOTOR VEHICLE INFORMATION AND COST SAVINGS ACT 

The Motor Vehicle Information and Cost Savings Act (MVICSA) outlaws odometer fraud, requires important 
disclosures, and regulates the method of transferring a vehicle’s title.*^ Over 20 years ago, the National High- 
way Traffic Safety Administration (NHTSA) exempted from many of the.se requirements for vehicles over 10 
years old and also vehicles with gross vehicle weight ratings over 16,000 pounds from many of these require- 
ments,"’' 

At the time, cars over 10 years old were thought to have such little value that odometer tampering would have 
little impact on the vehicle’s price. But today 10 year old cars are better built and have significantly longer 
user'll lives. Many still have significant market value after ten years if they arc low-mileage, so fraudulent 
d^ AS and wholesalers have an economic incentive to roll hack the odometer. Thus these older cars today are 
targets of odometer fraud which can cause considerable consumer injury. Buyers of the?se cars need the same 
protection under MVICSA as buyers of newer used C4irs. 

The 16,000 pound exclusion was drafted to exempt commercial buses and trucks, which are often sold with 
much more extensive maintenance records than private vehicles, providing a check against odometer tamper- 
ing. But today this exemption also applies to larger recreational vehicles (RVs). The higher market value of 
these RVs makes them even more tempting targets for odometer fraud than passenger cars, and there is no 
reason to exempt RVs purchased for con.sumer use from MVICSA’s protections. All motor vehicles for con- 
sumer use should be covered by MVICSA. 

The NHTSA exemptions should be amended to provide coverage under MVICSA for vehicles less than 
twenty years old and all vehicles for consumer use, regardless of weight. 

In addition, a number of courts, taking a strained view of MVICSA’s legislative language, have found that 
consumers can sue dealers who intentionally violate the Act only if the dealers’ fraudulent intent was to sell 
cars with spun odometers, not a fraudulent intent to sell cars with undisclosed salvage, daily rental, or other 
serious titling defects. This makes no policy sense, and should be changed by a statutory amendment to clar- 
ify language that other courts have correctly read — that parties are liable under MVICSA if they violate the 
Act with intent to defraud, even if the fraud takes a form other than odometer tampering. 


Comments of the National Consumer Law Ceiler to the Board of Governors of Ihe Federal Reserve System, 12 CFR Oiap.ii [Docket No. R-1180] regarding the Economic Growth 
anH Paperwork Reduciton Act “EGRPRA" available at: http://www.c«isum«law.orgfiw!iafives/tesl. and^comm/contenl/eggjra-fincy.odf. 

For more information about toe MVICSA see National Consumer Law Center. AutWTwMe Fraud § 4 {3d ed. 2007), 

49 C.F,R.§ 580.17. 
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Mr. Rush. Thank you very much. 

The chair now recognizes Mr. Keith Whann from the National 
Independent Automobile Dealers Association. 

TESTIMONY OF KEITH WHANN 

Mr. Whann. Mr. Chairman, members of the subcommittee, it is 
my pleasure to offer oral testimony on behalf of myself in my ca- 
pacity as general counsel to the National Independent Auto Dealers 
Association here today. 

My career in the motor vehicle industry has spanned the last 25 
years while NIADA has represented independent, non-franchised 
motor vehicle dealers for over 60 years. NIADA and its State affili- 
ated associations represent more than 20,000 dealers located across 
the United States. We recognize how vitally important the motor 
vehicle industry is and the impact the used motor vehicle segment 
of the industry has on our economy. There are currently about 249 
million motor vehicles on the road, the median age of which is ap- 
proximately 8-1/2 years. There are approximately 40 million retail 
used motor vehicle transactions per year roughly split between 
franchised dealers, independent dealers and private individuals. 

Used motor vehicles, because of what they are, carry a history 
of use and condition. During the process of trade among these vehi- 
cles, consumers and dealers alike need access to accurate, timely 
information about the history and condition of the vehicles. This in- 
formation affects how much either will pay for the vehicle. This is 
particularly important to consumers because outside of housing, it 
often represents the largest single purchase that they will make. 
In a dealer’s case, his ability to pass on timely and accurate infor- 
mation to a consumer means the difference between developing a 
consumer that will refer new business to him and having a con- 
sumer full of ill will who at a minimum drives business away from 
him. 

It should be no secret that the motor vehicle industry is one of 
the most heavily regulated in the country with a maze of overlap- 
ping and sometimes conflicting federal and State legislation and 
implemented regulations. Unfortunately, the good intentions that 
inspired these efforts have in large part created an increase in the 
cost of motor vehicles and in many instances led to confusion on 
the part of the consumer and frustration for dealers. Nevertheless, 
tens of thousands of businesses have developed practices and proce- 
dures that allow them to carry on commerce within the confines of 
those restrictions. Therefore, we do not advocate comprehensive 
overnight change in this area but gradual change is needed for the 
benefit of both the consumer and the dealer. I will be happy, Mr. 
Chairman, to work on behalf of NIADA with those responsible for 
making the changes if that should be your desire. 

My entire professional career has focused on motor vehicles, con- 
sumer protection issues and the motor vehicle industry as a whole. 
In considering my written testimony, I realize I could discuss doz- 
ens of issues affecting consumers in the used motor vehicle indus- 
try including everything from advertising issues and car buyer bills 
of rights to spot deliveries in the finance and insurance process as 
a whole, all of which would have merit. However, I elected to com- 
ment upon four issues that are currently at the forefront of the 
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motor vehicle industry at the national level: warranties, including 
what they are and how they are created and disclosed, the FTC 
Used Car Rule, including the content of the form itself and com- 
plications that arise from its completion, financing of motor vehicle 
transactions, and the tax treatment of a huy-here, pay-here trans- 
action. 

Touching on this last issue, in these uncertain economic times, 
it has become increasingly difficult for capital to flow from lenders 
to credit-impaired consumers for the purchase of a used motor ve- 
hicle. A person’s credit can become impaired for various reasons, 
often as a result of some event over which they have no control 
such as loss of a job, health-related issues or other family cir- 
cumstances. Likewise, new families just starting out may not have 
established credit and may have difficulty obtaining financing. For 
all of these people, a car is not a luxury but a necessity. Because 
of these considerations, I am suggesting that a mechanism needs 
to be implemented as soon as possible to incentivize sales of used 
motor vehicles. An easy and inexpensive way to accomplish this is 
to permit used motor vehicle dealers like similarly sized businesses 
to utilize a modified cash or installment sale method of accounting 
for transactions that the dealers finance for their customers. Per- 
mitting such modification would provide customers with impaired 
credit or no credit access to additional financing sources for their 
used motor vehicle purchases. 

While preparing for this hearing, I could not help reflect on in- 
stances where at least at first impression cooperative resolution of 
competing issues might not have seemed possible. Working with 
the National Highway Traffic Safety on the implementation of the 
Anti-Car Theft Act of 1992 with representatives of the IRS to de- 
velop an audit technique guide for the used motor vehicle industry 
and with representatives of the FTC in interpreting the FTC Used 
Car Rule and publication of a dealer’s guide to the rule come to 
mind. In each circumstance, work by dedicated people with dif- 
fering points of view yielded an effective result. 

Mr. Chairman, I thank you for the opportunity to participate 
here today and will answer any questions later as time permits. 
Thank you. 

[The prepared statement of Mr. Whann follows:] 
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Dear Committee Members: 

INTRODUCTION 

Mr. Chairman, members of the Subcommittee, my name is Keith Whann and it is my pleasure to 
offer testimony on behalf of myself and in my capacity as General Counsel for the National 
Independent Automobile Dealers Association (NIADA) regarding "Consumer Protection in the 
Used and Subprime Car Market,” 

My career in the motor vehicle industry has spanned the last 25 years, while NIADA has 
represented independent (non-franchised) motor vehicte dealers tor over 60 years. The NIADA 
and its State Affiliate Associations represent more than 20,000 independent motor vehicle 
dealers located across the United States. Most of these dealers own and operate small 
businesses as defined by the Small Business Administration. NIADA and its members 
recognize the need for the accurate exchange of information about used motor vehicles to 
promote better understanding of a transaction for consumers and also to protect dealers, not 
only in acquiring used vehicles for inventory, but also in selling those vehicles to the public. 
There is also an urgent need for additional capital being made available to dealers for financing 
the acquisition of inventory (floor planning) and for the extension of credit to customers wanting 
to buy a vehicle. This includes the fax treatment of a transaction where the dealer itself 
finances a customer's purchase. The testimony offered today is intended to provide you with an 
overview of some of the legal and regulatory challenges faced by the independent (non- 
franchised) used motor vehicle dealer. 
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OVERVIEW OF THE USED MOTOR VEHICLE BUSINESS 

The motor vehicle industry is one of the most heavily regulated and complicated industries in 
America today. A host of state and federal laws impact every motor vehicle transaction, 
including State Unfair and Deceptive Acts and Practices (UDAP) Statutes, State Titling and 
Retail Installment Sales Acts, the Uniform Commercial Code, the Magnuson Moss Warranty 
Act, the Fair Credit Reporting Act, the Truth in Lending and Leasing Acts, the FTC Used Car 
Rule and Federal Privacy Laws and implementing Regulations, to name a few. See Attachment 
A. Additionally, not only have these State and Federal Laws gone through major revisions in 
recent years, but numerous case decisions and regulatory interpretations addressing 
compliance with these Laws are rendered on an ongoing basis, e.g. current FTC solicitation and 
consideration of comments on proposed revisions to the Used Car Rule and pending 
Department of Justice action to complete implementation of NMVTIS. 

Putting ail of this together, achieving document compliance for a motor vehicle dealership and 
keeping current with legal, regulatory and legislative developments that impact the dealership's 
documents and processes can be extremely challenging. The large number of overlapping 
state and federal laws and regulatory requirements makes compliance extremely challenging for 
the typical motor vehicle dealership and is confusing for consumers. Contrary to much of 
modern commerce that is now conducted with the swipe of a card to transfer electronic 
information, motor vehicle dealers are still confronted with mandatory requirements of ink on 
paper and retention of hard copies of up to twenty (20) documents required to memorialize a 
transaction. See Attachment B. 

Today we live in a rapidly changing and seemingly more difficult world. It used to be that when 
a motor vehicle dealership made a mistake, it had an opportunity to fix it. Now, the first mistake 
a dealer makes can cause financial ruin. Not surprisingly, paperwork compliance is one of the 
biggest challenges and the area that presents the greatest legal exposure for a motor vehicle 
dealership and is a great source of confusion for the customer. 

Remember, each document in a transaction is not meant to stand alone, but rather is an integral 
part of the entire transaction. Moreover, what is disclosed on one document can have 
significant impact on another. Thus, complying with the large number of overlapping disclosure 
requirements and maintaining consistency throughout their documents becomes paramount. In 
addition, State UDAP Statutes typically require that every retail sale of a motor vehicle be 
preceded by a written contract that contains all of the agreements of the parties, including all 
material statements made prior to obtaining the customer's signature on the contract. If a 
dealership is to be in compliance with all of these State and Federal Laws, the dealership must 
ensure that the Retail Buyers Order, FTC Buyers Guide and, if used, any Limited Warranty 
Document contain the required disclosures and those disclosures must be consistent and 
properly integrated into the appropriate documents. 

Given the scope of this hearing, I could comment on literally dozens and dozens of topics 
affecting consumer protection and the used motor vehicle industry. However, I have limited my 
presentation to a few of the most compelling issues facing dealers today: warranties, the FTC 
Used Car Rule, financing, and lax treatment of anticipated revenue. 
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WARRANTIES 

While there are many legal aspects to a traditional motor vehicle sale, one area that continues 
to pose significant legal compliance problems for dealerships and confusion for dealers and 
customers is warranties. While the concepts in this area are relatively straightforward, the issue 
becomes complicated because of the various federal and state regulations that often have an 
overlapping effect. See Attachments A and B. Because dealers are required to warrant their 
compliance with all applicable laws in lender/dealer agreements, including subprime lender 
agreements, and often are requested to warrant that the vehicle, which is the subject of the 
transaction, is in good condition, this area of the law merits significant attention in order to 
ensure compliance. 

A warranty is a promise by a manufacturer or seller to stand behind its product. There are two 
types of warranties that businesses give consumers with the sale of a product, implied 
warranties and express warranties. Implied warranties are a creation of state law and are 
based upon the common law principle of "fair value for money spent." There are two types of 
implied warranties for consumer goods such as motor vehicles, merchantability and fitness for a 
particular purpose. An implied warranty of merchantability is a dealership's standard obligation 
when it sells a product and, unless properly disclaimed in states permitting disclaimers, it is 
made automatically with every product sold. In essence, this implied warranty is a promise that 
the product is in proper condition for sale, that it will function as intended and that there Is 
nothing significantly wrong with the product. An implied warranty of fitness for a particular 
purpose arises when a consumer relies on the dealership’s advice that a product can be used 
for a particular purpose. Implied warranties do not cover problems caused by abuse, misuse, 
wear or other factors not relating to the product's condition at the time of sale. 

Many states, but not all, allow motor vehicle dealerships to limit or disclaim implied warranties. 
State laws also vary with respect to which implied warranties can be disclaimed and the manner 
of such disclaimer. 

Generally, disclaiming implied warranties is accomplished by including a statement on the motor 
vehicle sales contract stating the dealer’s intention to disclaim the implied warranties and sell 
the vehicle "as is,” "with all faults," or by using other language that, in common understanding, 
calls the buyer's attention to the exclusion of warranties and makes plain that there is no implied 
warranty. Some state statutes provide that there is no implied warranty for defects that ought to 
have been discovered by a consumer if, before entering into the contract, the consumer has 
examined the vehicle as fully as desired or has refused to examine the vehicle and an 
examination would have revealed the defects. 

In states that do not allow dealerships to disclaim all implied warranties, dealerships may still be 
able to disclaim one or the other. To exclude or modify the implied warranty of merchantability, 
the disclaimer language must mention the word “merchantability" and, if in writing, must be clear 
and conspicuous. To exclude or modify an implied warranty of fitness for a particular purpose, 
the disclaimer must be in writing and conspicuous. In any event, the disclaimer should be 
contained on the front side of the sales contract, if it must appear on the reverse side of the 
sales contract, language on the front side of the contract should be included informing the 
consumer that the warranty disclaimer does appear on the reverse side. 

Unlike implied warranties that are automatically provided to the consumer unless disclaimed, an 
express warranty is an affirmative fact or promise made by the dealership's representative orally 
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or in writing that relates to the goods and becomes part of the basis of the bargain. Both slate 
and federal law govern express warranties. Again, dealerships must refer to their state statutes 
to determine how express warranties are created and disclaimed in their Jurisdiction. If, 
however, a dealership offers a written warranty, it must also comply with the federal Magnuson 
Moss Warranty Act, 

The general goal of the Magnuson Moss Warranty Act is to ensure that consumers get complete 
information about warranty terms for products they purchase. The Act covers virtually any 
"consumer product" and only applies to written warranties. The term "written warranty" means 
any undertaking in writing in connection with the sale by a supplier of a consumer product to 
refund, repair, replace or take other remedial action with respect to such product in the event 
that such product fails to meet the specifications set forth in the undertaking. The written 
affirmation, promise or undertaking must become part of the basis of the bargain between a 
supplier and a buyer for purposes other than resale of such product. Only the supplier actually 
making a written warranty is liable under the Act. A supplier who does no more than distribute 
or sell a consumer product covered by a written warranty ottered by another person is not liable 
for failure of the written warranty to comply with the Act unless the supplier is deemed to have 
adopted the warranty. 

The Act provides that, it a written warranty is ottered, only necessary information should be 
included in a warranty document. Any extraneous material in a warranty may confuse 
consumers about the purpose of the document and about what it really covers. It also requires 
some very detailed information to be included in any written warranty, which must be disclosed 
clearly and conspicuously in a single document, in simple and readily understood language. 

Two types of written warranties, full and limited, are defined in the Act. All warranties have to be 
prominently labeled as one type or the other. Indicating "full" on a warranty means a defective 
product will be repaired or replaced for free, including removal and reinstallation when 
necessary, and that the warranty extends to anyone who owns the product during the warranty 
period. If a full written warranty is provided, implied warranties cannot be disclaimed or limited 
to the duration of the warranty. Placing "limited" on a warranty means the warranty gives the 
consumer less than full warranty protection. By giving a limited warranty, the dealership is 
representing to consumers that there are some costs or responsibilities that are not undertaken 
by the dealership. Implied warranties can be limited in duration to the term of an express limited 
warranty. 

If the foregoing is not enough of a problem, confusion for dealers and consumers often arises 
concerning the difference between a written warranty and a service contract. The term "service 
contract" means a contract in writing to perform over a fixed period of time, or for a specified 
duration, services relating to the maintenance or repair or both of a consumer product. It Is sold 
to the consumer as an additional after-market product. A written warranty, as previously stated, 
must be part of the "basis-of-the-bargain." This means that it must be conveyed at the time of 
the sale of the consumer product and the consumer does not give any consideration beyond the 
purchase price of the consumer product in order to benefit from the agreement. It should be 
noted that an agreement that would meet the definitions of a written warranty as set forth under 
Federal Warranty Law, but for its failure to satisfy the basis-of-the-bargain test, is a service 
contract. 
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USED CAR RULE 

Even if the rocky shoals of warranty law are successfully negotiated, dealerships must also 
comply with the Federal Trade Commission's (FTC or Commission) Used Car Rule. The FTC 
enacted the Used Motor Vehicle Trade Regulation Rule, more commonly referred to by the 
motor vehicle industry as the “Used Car Rule", in 1985.' The Used Car Rule requires used 
motor vehicle dealers to disclose information about warranty coverage, if any, on used motor 
vehicles they offer for sale. To convey such information to consumers, dealers are to display a 
Buyers Guide (Guide) that, among other things, discloses information about warranty coverage 
on each used vehicle offered for sale. A vehicle is considered used under the Rule if it has 
been driven more miles than are necessary to deliver it to an ultimate purchaser.^ The Buyer's 
Guide must be prominently and conspicuously displayed on or in the used vehicle so that both 
sides are readable. The layout for the Buyer's Guide is set forth in the Rule. The dealership 
must use the wording, type style, type sizes and the format specified In the Rule. Furthermore, 
the Guides must be printed in one hundred percent black ink on white paper cut to at least 
eleven inches by seven and one-quarter inches. Colored ink may be used to fill in the blanks on 
the Guide. 

Dealerships must give the buyer of the used vehicle a copy of that vehicle's Buyer's Guide at 
the time of sale. A signature line may be included on the Guide and the buyer may be asked to 
sign to acknowledge that he or she has received the Guide. If a signature line is included on the 
Buyer’s Guide, a disclosure must also be included near the signature line that says, "I hereby 
acknowledge receipt of the Buyer's Guide at the closing of this sale." Additionally, the signature 
line must appear in the space provided for the name of the individual to be contacted in the 
event of complaints after the sale. 

As part of its regular review of regulations and guidelines, the FTC has invited comment on 
whether the Rule should be revised to permit use of a single, bilingual Buyer’s Guide and the 
possible design of a bilingual Guide. The Commission has also requested comment on the 
efficacy of retaining the current pre-printed list of major systems and defects that must be 
disclosed on the Guide, Finally, comment has been requested on the utility of developing 
alternative Buyer's Guides to assist in disclosing a dealer's own warranty, unexpired 
manufacturer warranties, manufacturer’s used car warranties, and used car warranties provided 
by third parties other than the manufacturer. NIADA is committed to assisting the FTC in 
developing cost-efficient and common sense modifications to the Rule to accommodate both 
consumers and dealers and has submitted comments to the FTC regarding the proposed 
changes. 

There is a continuing need for this Rule that has been in place for almost twenty-five years, in 
that time, dealers have developed procedures for compliance with the Rule and have used it to 
communicate information to customers. Further, the Guide has become part ot the car 
shopping/selling process. It is a mechanism that dealers use to impart Information to customers 


’ 49 Fed. Reg. 45,692 (November 19, 1984). 

^ This creates the possible anomaly that a vehicle that is still on a manufacturer’s certificate of origin, but has been 
placed in demonstrator service, must, under stale and federal law, be listed on a purchase contract as a “new," 
“used," “denlonstralor." 
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and that customers have become accustomed to receiving. As the Commission knows, one of 
the main uses of the Guide is to advise potential customers of the availability of warranty 
coverage, what is covered by the warranty and the duration of any warranty on a used vehicle. 

We believe that the availability of such information is valuable for customers and often assists in 
completing transactions because potential purchasers have more information about the vehicle 
being considered. The purposes of the Rule are being achieved every day in thousands of 
transactions. To abandon or fundamentally alter the Rule or the Guides would lead to less 
accurate disclosures and increase confusion among dealers and consumers. 

By providing consumers information on the Guide concerning a vehicle’s warranty or the fact the 
vehicle is being sold "AS-IS," the Rule enables consumers to obtain standardized, 
understandable information that can be used to compare vehicles and to assist in making a 
decision whether to purchase a vehicle. 

There is support for minor modifications to the Buyer’s Guide to reflect current market practices 
and allow used motor vehicle dealers to more fully and accurately disclose the panoply ot 
warranties available in today’s used motor vehicle market. The examples of modified Buyer’s 
Guides, attached to the FTC’s rulemaking Notice as Appendices A and B, propose an improved 
disclosure method and, with certain limited revisions, NIADA supports their adoption. 

Part of the impetus for change is the development of warranty programs that did not exist when 
the Rule was adopted, e.g. dealers now offer a variety of “Certified Pre-Owned” programs to 
their customers. These programs offer a range ot warranty protections from a variety of sources 
outside the dealer. Most motor vehicle manufacturers now offer certified programs on used 
vehicles of that manufacturers’ make and that are sold by that manufacturer’s franchised 
dealers. Beginning in the early 1990’s, after the enactment of the Rule, these programs and the 
sale of certified used motor vehicles has grown dramatically. The proposed revisions to the 
Buyer’s Guide address deficiencies in the current documents. 

Subsequent to the Rule’s enactment, there has been an explosion of Internet advertising across 
the full spectrum of commerce. This applies to all dealers. Virtually every one has a computer 
and the ability to develop, at a minimum, a limited website for the purpose of advertising 
inventory or may use a third party website. NIADA believes it would be advantageous to 
dealers and consumers for the dealer to be able to post examples of its Buyer’s Guides along 
with its Internet advertising, e.g. to highlight "AS-IS,” dealer warranty, or certified programs. 
Having an example of what a Guide would look like for each category (not for each vehicle in 
inventory) would enable dealers to get valuable information to potential customers in 
preparation for a visit to the dealership. NIADA believes providing an example Guide in this 
fashion is similar to the Magnuson-Moss Warranty Acf® pre-sale availability requirement where 
dealers must have a representative example of a warranty document available for customers to 
review prior to entering into a transaction to acquire a motor vehicle. 

State Unfair and Deceptive Acts and Practices statues often incorporate by reference Federal 
laws, thus leading to confusion about how warranties are explained. Conflict may arise, for 
example, where states may limit implied warranties or require that a dealer offer a minimum 
express limited warranty. Additionally, a dealer may offer an implied warranty only on certain 


^ ISU.S.C. §§ 2301-2312. 
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systems for a limited length of time. The Buyer's Guide is currently not capable of 
accommodating all of these variables, 

I am aware of some consumer advocates’ dissatisfaction with the current state of the Used Car 
Buyer's Guide and now seek a radical makeover of the document. Essentially, these advocates 
desire to make the document a oatchali for all types of information that was never Intended to be 
in the Guide, 

For example, it has been suggested that a revised Guide include lemon law notices and 
buyback information, vehicle history and title brand data, and odometer readings. Such broad 
expansion of the Guide is unwarranted and will lead to substantially increased costs for motor 
vehicle dealers, it will also place them in an untenable situation regarding enforcement because 
all of the information suggested for inclusion is not necessarily available to dealers on a real 
time basis. 

Further, any suggestion that such information is readily available through vehicle history 
sources and through title records is disingenuous as such statements do not address the 
limitations on vehicle history services, including proposals such as NMVTIS (National Motor 
Vehicle Title Information System), and the lag time of title information. 

Through NIADA, we have urged the FTC to remember that the Buyer's Guide is a warranty 
disclosure document, not a "tell me everything you know and don’t know about a vehicle" 
document. The Guide is to advise if a warranty is available or not, who provides any warranty 
and the duration of such warranty, what is covered by any warranty and the identity of someone 
at a selling dealership to whom a customer may inquire or complain about warranty problems. 
The logic of this limitation is best understood against the backdrop of the vast array of state and 
federal consumer protection legislation that addresses virtually all of the other types of 
information that is now suggested as being “necessary” for Inclusion on the Guide, 

States deal with lemon law and buyback notices and there are federal and state odometer 
disclosure laws. All of this legislation requires information to be disclosed prior to the conclusion 
of a sale or lease of a new or used motor vehicle. To now require such information to be 
disclosed in another document and to go through the cost of reprogramming the Guide to 
accommodate all the required new information is a cost that is unnecessary and should not be 
imposed on dealers, as it will only be passed on to consumers in the cost of the vehicle. 

It has been suggested that the FTC follow the model created by Wisconsin. That is a slope far 
too slippery to travel. Wisconsin’s document resulted from a request to the FTC to permit an 
“exception” based on a unique set of state laws. To suggest that now be the model for the 
remainder of the country is an unwarranted intrusion on virtually every other states' decisions on 
how best to protect its citizens and, once again, creates an inordinate cost to dealers that would, 
ultimately, be passed on to consumers in the document of higher prices for vehicles. 

The Commission has been urged to leave the Used Car Rule essentially as it is and not morph 
this long-standing effort into something it was never intended to be. 

Generally, states deal very effectively with disclosure of information that might be revealed 
through a vehicle history report. If a dealer misrepresents the history or condition of a new or 
used vehicle, then a state’s UDAP statute provides meaningful remedies to customers, both 
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through individual and class actions and pertnitting recovery of treble damages and attorney 
fees. 

As to vehicle history reports, ! urge Congress and the FTC to exercise caution in considering 
this type of information. First, there should be no real debate that history reports of any type are 
only as good as the information contained in them. It the vehicle history provider has not 
acquired existing information or has acquired it but not yet placed it in its database, then a 
report obtained one day may appear to be "false” when reviewed the next day or the next hour 
after the information is uploaded into the provider’s system. This shortcoming exposes dealers 
to real harm when subjected to litigation due to the absence of information from a report. There 
is no “safe harbor” for a dealer who acquires such a report and provides it to a consumer. 

The same is true for NMVTIS. The system went live on January 30, 2009. However, it remains 
incomplete and, thus, totally ineffective. Much of the responsibility for collection and reporting of 
data remains with the states. Currently, only thirty-seven (37) slates are involved, even on a 
limited basis, with NMVTIS. Only thirteen (13) states participate fully, fourteen (14) provide data 
on a more limited basis and only an additional fen (10) are taking steps to provide date or 
participate more tully. As long as even one state remains out of the system or is unwilling to 
require or to acquire and report data in a timely fashion, NMVTIS cannot be effective. 

While the goal of NMVTIS is a worthy one, it requires cooperation of many entitles, both state 
and federal. Even if all states someday participate fully, some data gaps will remain, i.e. private 
sales (estimated at 40% of all used motor vehicle sales annually), rental car sales and sales by 
other fleet operators that privately Insure their vehicles. The number of vehicles Involved is so 
significant that a dealer will not be able to guarantee to a customer that a particular vehicle has 
not been rebuilt or involved in a flood. Until all of the information gaps are plugged, there is no 
“safe harbor" tor a dealer who acquires a vehicle history report and supplies it to a consumer. 

FINANCING 

NIADA has also been involved in reviewing and critiquing proposed regulations concerning 
“Risk-Based Pricing". NIADA commended the FTC and Federal Reserve Board tor their 
genuine effort to create a workable regulatory scheme within the confines of an exceedingly 
challenging statutory mandate. However, as discussed below, NIADA believes the agencies 
have created a regulatory scheme that impermissibly and imprudently applies the risk-based 
pricing notice requirements contained in Section 31 1"" on persons, such as automobile and truck 
dealers involved In three-party tinancing, who do not engage in risk-based pricing. 

If the agencies retain in the final rule a regulatory scheme that imposes the risk-based pricing 
requirements on dealers who do not engage in risk-based pricing, the agencies should retain 
the exception notices set forth in the proposed rule subject to the modifications and clarifications 
set forth below. The agencies also should retain, subject to the same modifications and 
clarifications, the exception notices for dealers involved in two-party tinancing transactions who 
do engage in risk-based pricing. 


Section .1] I of the Fair and Accurate Credit Transactions Act of 2003 (FACT Act)(73 Fed. Reg. 28,966-29,021 
(May 19, 2008); 73 Fed. Reg. 30,814-30,818 (May 29, 2008). 
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As a threshold matter, it is important to understand the respective functions typically performed 
by dealers and finance sources in two party and three-party vehicle financing transactions. 

Most consumers who take delivery of a vehicle from a franchised automobile dealer will finance 
the purchase of the vehicle or enter into a lease agreement with the dealer. When the 
consumer makes arrangements to obtain financing for the purchase directly from a finance 
source (such as a bank, finance company, or credit union), the transaction is commonly referred 
to as “two-party financing” as the finance contract involves two parties - the consumer and the 
finance source. Similarly, when the consumer obtains financing from a dealer that serves as its 
own finance source (often referred to as “buy-here, pay-here financing”), the transaction also is 
referred to as two-party financing as the finance contract in this instance also involves only two- 
parties - the consumer and the dealer.® 

Most finance transactions involving dealers include three parties - the consumer, the dealer, 
and the assignee-finance source that may include subprime lenders - and thus are commonly 
referred to as “three-party financing." In typical three-party financing transactions, the consumer 
enters into a finance contract with the dealer that is conditioned on a finance source’s 
willingness to take assignment of the finance contract from the dealer. If the dealer cannot 
secure such an agreement from a finance source, then the finance contract is not 
consummated. This arrangement is necessary, as most dealers are not equipped to serve as 
their own finance source. 

The typical three-party financing transaction begins with the consumer providing the dealer with 
a completed credit application that authorizes the dealer to (i) obtain a copy of the consumer’s 
credit report, and (ii) submit the consumer’s credit application to finance sources (with which the 
dealer has a contractual relationship) to determine which of them may be willing to take 
assignment of a credit contract between the dealer and the consumer. The dealer obtains the 
credit report to determine which of its finance sources to send the credit application based on 
the finance source’s lending guidelines.® 

The finance sources that receive the credit application then perform underwriting to determine 
the credit risk presented by the credit applicant. As part of this process, the finance sources 
typically obtain their own credit report, which may be from a credit-reporting agency different 
from the credit reporting agency used by the dealer. The finance sources’ underwriting 
analyzes risk-based factors, such as loan-to-value and debt-to-income ratios, verification of 
employment, and routine entries on the applicant’s credit report (e.g., credit score, number of 
delinquent accounts, bankruptcy filings, etc.). If a finance source agrees to buy a finance 
contract from the dealer, it will offer the dealer a wholesale buy rate that reflects the credit risk 
presented by the applicant.^ 


Albeit uncommon, another variety of two-party financing occurs when a dealer arranges financing directly 
between the consumer and tite finance source. When this occurs, the finance source (and not the dealer) acts as the 
initial creditor. 

® Altliough not typical, some franchised dealers do not obtain a credit report and some only have a contractual 
relationship with a single finance source. 

^ Other factors unrelated to risk also contribute to the buy rale such as the cost at which the finance source acquired 
the funds, the finance source's underwriting costs, and its profit. 
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The dealer does not repeat the cosily underwriting process engaged in by the finance source, 
but rather negotiates with the consumer to determine the amount of its retail margin on the 
financing it provides (similar to the manner that it negotiates the amount of the retail margin on 
the vehicle it provides). The dealer thus does not establish its retail margin (which, in the 
vehicle financing context, is commonly referred to as “dealer participation" or "dealer reserve") 
according to a proprietary or other system or methodology to assess the risk of nonpayment by 
the consumer. On the contrary, the dealer determines its dealer participation based on factors 
such as the extent to which it can offer a competitive rate, its desire to sell a particular vehicle, 
its efforts to develop and maintain customer loyalty (each of which can result in no dealer 
participation at all), etc. Thus, whereas the finance source sets a buy rate that, in part, reflects 
the risk of non-payment by the consumer, the dealer sets dealer participation based on a variety 
of non-risk factors.® 

TAX ISSUES 

The last issue I want to discuss involves a plan to aid in reversing the motor vehicle industry's 
downward fiscal spiral. The President and this Subcommittee are searching for the right 
ingredients for an economic stimulus package to strengthen the economy. Although there has 
been a great deal of discussion about spending billions of dollars to accomplish this task, there 
is a viable partial solution that would cost taxpayers virtually nothing by being “revenue neutral,” 
i.e. restoring the cash method of accounting for installment sales of used motor vehicles. 

The motor vehicle industry has a significant impact on our economy. It impacts millions of Jobs 
in America and even those Americans who do not work in the motor vehicle industry use a 
motor vehicle on a daily basis, most of them to get to work. 

Congress has considered numerous programs to help the economically disadvantaged, but in 
all of these programs a single question remains unanswered: How do they get to work? 
Whenever individuals lose their jobs, regardless of whether it is due to corporate downsizing, 
health problems, or another reason beyond their control, it is typical for their credit to become 
impaired. The number of Americans with impaired credit that cannot obtain conventional 
financing is steadily growing. This fact, combined with the trend of various subprime lenders 
exiting the financing market for purchases of used vehicles, makes the situation even more 
disconcerting. It is becoming extremely difficult for individuals with impaired credit to find and 
obtain affordable transportation. 

One of the few places credit impaired consumers have to turn is a motor vehicle dealership that 
is willing to finance the consumer's purchase itself. What is the dealership’s reward for helping 
consumers get much needed transportation and providing financing when no one else will? 

They are obligated to pay tax in advance on anticipated revenue that has not been received 
and, in many cases, will never be received. Rather than being faced with such a huge 
disincentive, motor vehicle dealerships should be provided with an incentive to help individuals 
finance these transactions. 


To be sure, in many dealer agrecinenls with their finance sources, dealers arc exposed to the risk of loss in the 
early stages of an assigned credit contract. However, dealers do not set or adjust dealer participation based on the 
risk of nonpayment by the consumer. As discussed above, this risk already is accounted for in the buy rale that is set 
by the finance source after the application of its underwriting process. 
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Allowing motor vehicle dealers to use the cash method of accounting or something similar would 
not only help provide a boost for our weak economy by aiding motor vehicle dealers, it would 
also give more economically disadvantaged individuals access to much needed transportation. 

In the not too distant past, the Internal Revenue Service (IRS) released Revenue Procedure 
2000-22, which allowed certain taxpayers with gross receipts of $1 million or less to use the 
cash method of accounting. In December of 2001 , the IRS released a Notice of a Proposed 
Revenue Procedure, Notice 2001-76, in which it has proposed to exercise its discretion to allow 
certain business taxpayers with gross receipts of $10 million or less to use the cash method of 
accounting, Unfortunately, the IRS specifically excluded retail sellers that engage in installment 
sales, Including motor vehicle dealers, from availing themselves of the benefits of the cash 
method of accounting. It is unclear why motor vehicle dealers are prohibited from utilizing this 
accounting method, when the IRS is making it available to other small businesses. At a 
minimum, a tax procedure equivalent to the cash method of accounting for installment sales of 
used motor vehicles that permits the taxing of income in the year it is earned should be restored 
to level the playing field. 

In addition to the foregoing, there is another reason to permit the use of some form of an 
installment or cash method of accounting to spur the sale of used motor vehicles. By increasing 
the ability for dealers to sell vehicles at the lower end of the used vehicle price spectrum, 
dealerships will be able to create an outlet for the late model trade-ins. If we want to keep 
individuals employed manufacturing and selling new vehicles, we have to make sure they can 
sell the trade-in vehicles. It they are unable to do so, the number of new motor vehicles 
manufactured will decrease significantly causing a very negative ripple effect throughout the 
entire motor vehicle industry and on our nation’s economy.'* 

Considering the overall positive Impact that restoring the cash method of accounting for 
installment sales of used motor vehicles would have on the motor vehicle industry and our 
nation's economy, not to mention individual purchasers, the case for bringing it back is strong. 
More consumers would have access to affordable transportation and the means to finance the 
purchase of a used motor vehicle. Affordable transportation is a necessity, not a luxury, in 
today's world and ensuring everyone has access to transportation to get to and from work will 
certainly help improve the success rate of various federal programs. 


® Ta,\ Ireaiment of dealership revenue, the ability of dealers to finance their motor vehicle inventory and consumers' 
ability to finance tlieir purchases are all critical elements of the motor vehicle industry. Tlie system becomes 
disrupted in difficult limes sucli as lliese due to the limited ability to obtain financing for inventory and for a used 
vehicle purchase. If, as bilADA believes, one of the goals of this hearing is to understand liie relation of consumer 
protection and used motor vehicle financing, then it is imperative that the Sub-Committee understand the negative 
effect on motor vehicle sales caused by ihe lack of financing at both the wholesale and retail levels. If a dealer 
cannot obtain satisfactory floor plan financing, then it cannot slock the type of inventory that is appealing to 
customers. For e.vample, if a dealer cannot obtain financing for its inventory, it will stock fewer vehicles and 
consumers will be left with more limited clioices of vehicles to purchase. Additionally, if the customer cannot 
obtain financing for the purchase of a 7- 1 0 year old vehicle, then there will be attrition in the market of what 
vehicles are available and who can purchase them, leaving many people with no viable transportation option to get 
to and from work. Making the foregoing types of transactions a possibility leads to the possible sale of later model 
vehicles also. Instead of backing up on dealer lots because the older vehicles are not selling, later models now 
become available because customers* trade-ins are worth more, pemiitting them to invest more equity toward the 
purchase of a more recent model year or new vehicle. 
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Due to our current financial crisis, most, if not all, Americans are having to make major 
adjustments in their daily lives. Many people believe that our Country will never be the same. 
Change can be a positive thing, however, it our Country grows stronger and becomes more 
unified in the process. Virtually everyone agrees- heads of industry, consumer groups, 
economists, Republicans and Democrats alike -that our economy needs to be rejuvenated. To 
date, the focus of the debate has been on how much money to spend and how to spend it. 
Recognizing that it is always important to spend taxpayers’ dollars wisely, solutions that do not 
require large expenditures of tax dollars should be considered first. As a result, some version of 
the cash method of accounting for installment sales of used motor vehicles should be restored 
immediately. 

Sincerely, 

/s/ "KeitA S' "WAum 

Keith E. Whann, Esq. 

Outside General Counsel for the 

National Independent Automobile Dealers Association 

Attachments: A (Laws Impacting Used Car Sales and financing Paperwork and Practices) 

B (Documents Typically Found in a Used Motor Vehicle Transaction) 
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Attachment “A” 

LAWS IMPACTING USED CAR SALES AND FINANCING PAPERWORK AND PRACTICES 


FEDERAL LAW 

• FTC USED CAR RULE 

• TRUTH-IN LENDING & LEASING ACTS/FEDERAL REGULATIONS Z & M 

• MAGNUSON MOSS WARRANTY ACT 

• FAIR DEBT COLLECTION PRACTICES ACT 

■ FAIR CREDIT REPORTING ACT (RED FLAGS, ADVERSE ACTION NOTICES, ETC) 

• FEDERAL PRIVACY LAWS 

• NHTSA ODOMETER REGULATIONS 

• FTC PROHIBITION AGAINST UNFAIR AND DECEPTIVE TRADE PRACTICES 

• FTC WRITTEN WARRANTY RULE 

• NHTSA RECALL REGULATIONS 

• IRS CASH-REPORTING RULE 

• USA PATRIOT ACT 

• FEDEAL BANKRUPTCY LAW 

• MONRONEY STICKER LAW 

STATE LAW 

• STATE UDAP STATUTES 

• STATE MOTOR VEHICLE CODES 

• STATE RETAIL INSTALLMENT SALES ACTS 

• STATE CERTIFICATE OF TITLE ACTS 

• STATE CREDIT SERVICES ACTS 

• STATE DEALER LICENSING LAWS 

• STATE ADMINISTRATIVE RULES 

• STATE ODOMETER ACTS 

• STATE INSURANCE LAW 

• UNIFORM COMMERCIAL CODE ARTICLE 2 (SALES) AND 9 (SECURITY INTERESTS) 

GENERAL LAW 

• NEGLIGENCE LAW 

• CONTRACT LAW 
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Attachment “B” 

DOCUMENTS TYPICALLY FOUND IN A USED MOTOR VEHICLE TRANSACTION 

1 . Customer Proposal (may use a Worksheet or Customer Profile) 

2. Trade-In Vehicle Appraisal 

3. Test Drive Agreement (may use a Loaner, Demonstration or Borrowed Vehicle 
Agreement) 

4. Privacy Notice 

5. FTC Used Car Buyers Guide 

6. Retail Purchase Agreement (also referred to as Retail Buyers Order or Bill of Sale) 

7. Used Vehicle Limited Warranty (may believe a completed FTC Buyers Guide is all they 
need) 

8. Spot Delivery Agreement (may call it a Conditional Delivery or Bailment Agreement) 

9. Authorization to Release Payoff Information 

10. F & I Product Purchase Confirmation (may be using an F&l Menu or Product Waiver) 

1 1 . Insurance Coverage Acknowledgement (Verification of Insurance) 

12. Cash & Deposit Receipts 

13. Credit Application 

14. Retail Installment Sales Contract 

15. Credit Insurance Disclosure 

1 6. Delivery Confirmation (may use a We Owe or Due Bill) 

17. State Mandated Titling and Registration Documents and Powers of Attorney 

18. 

AND IN SOME CASES 

19. Customer Delivery Checklist (also referred to as a Customer Satisfaction Questionnaire) 

20. Notice to Co-Signer 

21. Arbitration Agreement 

22. Goodwill Repair Acknowledgement (may call it a Policy Adjustment form) 

23. Acknowledgement of As-ls Sale 

24. Acknowledgement of Voluntary Resign 

25. Other State Mandated Disclosures and Documents Related to F&I Products Sold 
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Mr. Rush. Mr. Waldron, you are recognized for 5 minutes for 
opening statement. 

TESTIMONY OF SCOTT WALDRON 

Mr. Waldron. Chairman Rush, Ranking Member Radanovich 
and members of the subcommittee, I appreciate the opportunity to 
testify before you today regarding the protection of consumers 
shopping for a used car. Today I will discuss how the timely disclo- 
sure of total-loss vehicles can help protect consumers as well as 
what Experian Automotive does to help inform consumers and 
businesses in the used car market. 

Experian is an information services company that is a leader in 
consumer credit, marketing services and electronic commerce. 
Experian Automotive, based on Schaumburg, Illinois, works with 
consumers, manufacturers, dealers, auctions, finance and insurance 
companies and people throughout the automotive retail channel. 
Our national vehicle database housing records on more than 600 
million vehicles along with Experian’s credit consumer and busi- 
ness information assets meets the growing demands of our industry 
and consumers in providing valuable information in a timely and 
cost-effective manner. Experian Automotive is similar to other busi- 
ness units in that we analyze and compile third-party information 
to help consumers and organizations make good decisions. 

One piece of information not usually available in a timely man- 
ner is when an insurer declares a vehicle loss. It can take up to 
60 days to be registered in State titles. In that time the vehicle is 
likely to have already been sold to an auction, then to a dealer and 
then on to a consumer. This is information that both the dealer and 
the consumer would want to know before they bought the vehicle. 
To ensure that information on vehicles declared a total loss is dis- 
closed in a timely manner, Experian believes that total-loss infor- 
mation should be made commercially available and has and does 
support legislation requiring the disclosure of vehicles declared a 
total loss. 

Switching now to how Experian helps protect consumers and 
dealers in the used car market, I am going to discuss the Auto 
Check Vehicle History Report. Auto Check is designed to help con- 
sumers and businesses make better vehicle purchase decisions by 
quickly and easily understanding key vehicle events. Using the ve- 
hicle identification number, or VIN, an Auto Check Vehicle History 
Report reveals frequently and location of title and registrations, 
title brands, accidents, odometer history and a number of other 
things for consumers. The information comes from many data 
sources including State departments of motor vehicles, auto auc- 
tions, police accident reports, salvage yards and so on. Compiling 
information from many sources allows Auto Check users to view 
significant information about the vehicle in a single convenient for- 
mat. Consumers, dealers, auctions and manufacturers access Auto 
Check information via the Auto Check and other partner Web sites 
and directly through asking dealers for a copy of the report. The 
extensive use of Auto Check in the wholesale market by automobile 
auctions and dealers enables the parties to more quickly decide on 
a fair price. 
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Now, while vehicle history reports are important, confusion often 
remains over the relative significance of various pieces of informa- 
tion presented in them. To help quantify and weigh various pieces 
of information, Experian Automotive developed a rating method- 
ology based on statistically valid models. The result is the Auto 
Check score. This number compares a particular vehicle to others 
in its class and age range in order to help build confidence in a 
purchase decision. It leverages Experian’s continuously updated ve- 
hicle database in combination with a company’s expertise in data 
analysis to provide a single number score from 1 to 100 for com- 
parison purposes, making it easy for a buyer to understand what 
information they are looking at. Attached to my prepared testi- 
mony are two examples of Auto Check Vehicle History Reports. The 
first one you would see shows a clean vehicle and the second shows 
a vehicle with title issues. 

My last point is that there are numerous ways Experian Auto- 
motive works with public and private organizations to improve ti- 
tling and brand disclosure. For example, Experian has been work- 
ing with the National Insurance Crime Bureau to combat vehicle 
theft rings. We provide information to them at no charge to detect 
fraud in vehicle identification numbers including VIN cloning and 
counterfeiting. NICE has disseminated 290 leads since August of 
2007 based on data provided by Experian. From these leads, over 
100 vehicles have been recovered with a combined estimated value 
of about $2 million. 

In conclusion, the business model for Experian Automotive is to 
provide businesses and consumers with relevant information from 
a wide variety of sources in a timely manner. The information in 
the Auto Check Vehicle History report and importantly, the Auto 
Check Score, helps consumers know whether or not the car is a 
good deal for them. On a personal note, Experian is in business to 
be successful but nothing is more personally satisfying to me than 
the e-mails, phone calls and letters we get from consumers thank- 
ing us for helping them pick the best car for them or more impor- 
tantly, helping them avoid a car with a troubled history. 

Thank you, and I would be happy to take questions on any of 
this. 

[The prepared statement of Mr. Waldron follows:] 



149 


Before the United States House of Representatives 


Committee on Energy and Commerce 
Snbcommittee on Commerce, Trade and Consumer Protection 


Hearing on Consumer Protection in the Used and Subprime Car Market 


Thursday, Wednesday, March 5, 2009 - 10:00 am 
2123 Rayburn House Office Building 


Testimony of Scott Waldron 
President 

Experian Automotive 
www.experian .com 


Scott Waldron 
Experian Automotive 
955 American Lane 
Schaumburg, IL 60173 



150 


Testimony of Scott Waldron 


March 5, 2009 Hearing on Used Car Market 


Introduction 

Chairman Rush, Ranking Member Radanovich, and members of the 
subcommittee, I appreciate having the opportunity to testify before you today regarding 
consumer protection in the used car market. I would be glad to discuss how the timely 
disclosure of vehicles that are a total loss can help protect consumers as well as how 
Experian Automotive can benefit those consumers who are in the market for a used car. 
We at Experian Automotive continually work to develop and improve our products so 
that a prospective buyer of a vehicle can understand its history and make an informed 
decision about that purchase. Experian Automotive is similar to other business units in 
Experian in that we collect and compile third-party information that we then analyze and 
deliver in a meaningful manner to help consumers and businesses make timely decisions. 
A crucial element to better protecting consumers is the use of more information, not less. 
However, before I explain total loss disclosure and our products, please let me provide 
some background on our company. 

Description of Experian Automotive 

Experian is a global leader in providing information, analytical and marketing 
services to consumers and organizations to help manage the risk and reward of 
commerciiil and financial decisions. Combining its unique information tools and deep 
understanding of individuals, markets and economies, Eixperian partners with 
organizations around the world to establish and strengthen customer relationships and 
provide those businesses with competitive advantage. 

For consumers, Experian delivers critical information that enables them to make 
financial and purchasing decisions with greater control and confidence, Customers 
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include consumers and client organizations from financial services, retail and catalog, 
telecommunications, utilities, media, insurance, automotive, leisure, e-commerce, 
manufacturing, property and government sectors. 

Experian Automotive, a part of Experian, delivers information services to 
manufacturers, dealers, finance and insurance companies, and consumers. Its National 
Vehicle Database, housing records on more than 600 million vehicles, along with 
Experian’s credit, consumer and business information assets, meets the growing demands 
of the industry and consumers in making this valuable information available and useful in 
a timely, cost-effective manner. Experian technology supports several top automotive 
Web sites. For more information on Experian Automotive and its suite of services, visit 
our Web site at www.exDerianautomotive.com . 

Acquiring the VINs on Vehicles Declared a Total Loss in a Timely Manner 

There is one piece of information that a potential buyer of a motor vehicle would 
want to know that currently is not usually available in a timely manner: the fact that the 
vehicle was declared a total loss. Under the current titling system, for a vehicle that is 
declared a total loss by an insurer, it may take up to 30 to 60 days for that fact to be 
registered in the title issued by a state. However, in that time, the vehicle is likely to have 
been repaired, sold at a car auction to an automobile dealer, and then sold to a consumer 
by that dealer; all of these transactions can occur before the information about the 
declaration is disclosed to the auction, dealer, or consumer. This is information that both 
the dealer and the consumer would certainly want to know before each bought the 
vehicle. 
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To ensure that information on which vehicles have been declared a total loss is 
disclosed in a timely manner, Experian believes that total loss disclosures should be made 
commercially available. Toward that end, Experian has supported legislation that would 
require the disclosure of total loss vehicles. If total los;; information were made 
commercially available by means other than legislation, however, that would meet our 
purposes as well. The keys are that this information should be disclosed in a timely 
manner since a totaled car can move quickly and that this information should be made 
commercially available. The end result is that a purchaser would be able to find all of the 
relevant information on a vehicle in one place and when the purchaser is trying to make a 
decision. Making a prospective purchaser go to more than one source to find information 
on a vehicle does not recognize the speed with which transactions occur. 

How Experian Automotive Helps Protect Consumers 

Car title fraud is an age-old scourge. Fortunately, technology has enabled some 
solutions to better protect consumers. An increasing level of protection is achieved by 
active efforts to develop and continually improve products that give the purchaser of a 
motor vehicle relevant and timely information. One of Experian’ s key automotive 
solutions is its AutoCheck® Vehicle History Report. The Vehicle History Report is 
designed to help consumers and businesses make better vehicle purchase decisions by 
quickly and easily understanding potentially significant historical events for pre-owned 
vehicles manufactured in 1981 or later. Using the Vehicle Identification Number (VIN) 
and depending on the information reported to Experian, a Vehicle History Report can 
reveal frequency and location of title and registrations, past title brands, past accidents, 
and odometer history. 


Page 4 



153 


Testimony of Scott Waldron March 5, 2009 Hearing on Used Car Market 

AutoCheck Vehicle History Reports supply information about pre-owned vehicles 
from a multitude of data sources, including state departments of motor vehicles (DM Vs), 
auto auctions, police accident reports, and salvage yards. By compiling information from 
a variety of sources, the user of a Vehicle History Report can consider significant 
information about the vehicle in question that may be available. This information is all in 
a single convenient form, rather than making the potential buyer go to multiple sources. 
AutoCheck is the volume leader in supplying vehicle history information to the 
automotive industry. Consumers, dealers, auctions, and manufacturers can easily access 
the AutoCheck information via the AutoCheck web site or other integration methods. 

The extensive use of Vehicle History Reports in the wholesale market by automobile 
auctions and dealers enables the parties to understand the key events that are reported and 
to quickly decide on a mutually satisfactory price. For example, Experian Automotive 
has a partnership with the National Automobile Dealers Association to integrate and 
market AutoCheck vehicle history information to auto dealers through its line of used car 
valuation products. AutoCheck offers toll-free telephone and email support to all clients 
should they have questions regarding any event in the vehicle’s past. 

Yet, for the reliance on vehicle history reports in general, confusion remains over 
the relative significance of the various pieces of information presented in it. For 
example, the report for a particular vehicle may show that it was originally part of a 
rental fleet; what it doesn’t explain is whether that is a good or bad thing, especially when 
compared to a vehicle with a similar make, model, and age that was not used as a rental. 
As a result, much of the data presented remains open to interpretation, sometimes 
complicating what should be a straightforward communication. 
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Consider that the typical vehicle history report presents numerous data points with 
little sense of weighting or importance. While it can be presumed that a vehicle’s 
accident history outweighs factors such as the number of owners, it doesn’t say by how 
much, or v/hen that might actually be less important. Also, many of the factors that 
appear on the report may be more important to one individual than they are to another. In 
addition, older vehicles by nature will tend to have longer vehicle histories, which can be 
good or bad. The diversity of these factors makes it difficult to provide an even, 
consistent interpretation of the overall quality of the vehicle’s reported history, and its 
chances of being on the road after a given period of years. 

Recognizing these limitations, Experian Automotive sought to organize, quantify, 
and weight various data points to create a simple rating methodology based on 
statistically valid models (rather than individual interpretation). The goal was to create a 
scoring sy.stem much like a consumer credit score, or the gas mileage ratings for new 
vehicles. TOs number could be used to compare a particular vehicle to others in its class 
and age range in order to build confidence in a purchase decision. 

The culmination of this effort is AuloCheck Score'*’^’. It leverages Experian 
Automotive’s massive, constantly updated database of vehicle history information in 
combination with the company’s expertise in data analysis and interpretation to provide a 
single-number score for comparison purposes. This number accounts for factors that can 
affect a used vehicle, weights them according to the per formance of millions of prior 
vehicles in Experian’ s database, and presents it in a manner that is easy for a buyer to 
understand. 
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For informational purposes, attached to my testimony are two samples of 
AutoCheck Vehicle History Reports. This first one would be for a hypothetical “clean” 
vehicle. The second sample report would be for a vehicle whose history finds problems 
with the title. 

In addition to reviewing a Vehicle History Report, Experian recommends a 
thorough vehicle inspection be performed as well. We also advocate that consumers 
would do well to follow the inspection tips from the National Automobile Dealers 
Association. 

Public/Private Efforts to Improve Titling and Disclosure of Brands 

There are numerous examples and opportunities of how public and private 
organizations can partner to improve titling and brand disclosure. 

For instance. Experian Automotive has collaborated for years with the National 
Insurance Crime Bureau (NICB) to combat automobile theft rings. We provide tools to 
them at no charge to detect fraud regarding Vehicle Identification Numbers (VINs) such 
as the use of an existing VIN for a stolen vehicle (cloning) or the creation of a new VIN 
altogether (counterfeiting). 

In addition, Experian has enjoyed a good relationship with the American 
Association of Motor Vehicle Administrators (AAMVA) for many years. Experian 
supports AAMVA as an Associate Member and through our participation in the Industry 
Advisory Board. We have been in discussion with AAMVA for some time about how we 
may further support their efforts to combat title and vehicle fraud. 

Experian offers our AutoCheck services free of charge to law enforcement 
agencies to support their investigative efforts. We support organizations such as the 
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National Odometer and Title Fraud Enforcement Association (NOTFEA), the 
International Association of Lemon Law Administrators (lALLA), and the Association of 
Traffic Safety Information Professionals (ATSIP). 

For the past several years, industry has developed assets and solutions for the 
marketplace that can be leveraged to support title information as provided for under the 
Anti-Car ITieft Act. For example, 

• Experian currently receives vehicle data from all U.S. jurisdictions. A 
comprehensive, national data source is imperative in combating title and vehicle 
fraud. 

• Experian has expended significant resources in analyzing, interpreting, validating, 
standardizing, and hosting these data to provide a comprehensive national 
database of vehicle data to be used in solutions imd services. This process allows 
the data to be used in a ‘common’ format while retaining the specific content of 
the different sources. 

• Experian has developed secure, flexible methods for distributing our vehicle 
history reports and services based on the needs of our partners and clients. 

Experian welcomes the opportunity to work with government to provide critical 
information to consumers and business. Whether working with NICE, AAMVA, the 
state DMVs, or other organizations, having comprehensive vehicle history information 
available at the point of purchase or titling a vehicle, or during an investigation, is critical 
to consumers, businesses, DMVs, law enforcement, and others in combating title and 
vehicle fraud. 
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Conclusion 

The business model for Experian Automotive is to develop products and services 
for businesses and consumers that provide relevant information from a variety of sources 
in a timely manner when a decision needs to be made. The result is that a consumer can 
turn to a reliable third party to learn about a used car that she is interested in buying. The 
information in the AutoCheck Vehicle History Report and the AutoCheck Score can help 
the consumer know whether or not the car is a good deal. When a person is making what 
may be the second largest purchase in their life, this information can remove much of the 
uncertainty. 

Of course Experian is in business to be successful, but there is nothing as 
personally satisfying as the emails and letters we get from consumers thanking us for 
helping them pick the best car for them, or, more importantly, helping them avoid a car 
with a troubled history. 

I would be glad to answer any questions. 
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Mr. Rush. The chair thanks the gentleman. The chair recognizes 
himself now for 5 minutes for the purposes of questioning the wit- 
nesses. But before I proceed, I would like to request unanimous 
consent to enter into the record a statement by Public Citizen and 
the testimony of Mr. William Branch, the director of the Consumer 
Protection Division in the Iowa Attorney General’s Office. Hearing 
no objections, so ordered. 

[The information follows:] 
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Public Citizen would like to thank the Subcommittee for holding the hearing 
"Consumer Protection in the Used and Subprime Car Market."* We would like to draw 
particular attention to several issues before the subcommittee relevant to this hearing: 

• Problems with implementation of the National Motor Vehicle Title Information 
System (NMVTIS) — an important database that will let consumers learn the 
history of used cars. Although the Justice Department has finally issued 
regulations and launched consumer access to the system, obstacles remain: Many 
states are not yet participating fully, insurers and salvage 3?ards have yet to start 
reporting data, and additional funding and action by the FTC are needed. 

• A February 20, 2009, press release circulated by Carfax, which falsely claims that 
"one in five fatal accidents involve cars that have missing airbags," highlights the 
need for implementation of NMVTIS. 

• Investigation of the authority of the FTC to prohibit binding mandatory 
arbitration clauses, which require consumers to waive their right to a fair trial 
and instead submit disputes to corporate-run arbitration systems. The FTC 
should use its authority to prohibit such clauses in auto sales contracts, finance 
contracts, and leases. 

I. Implementation of the National Motor Vehicle Title Information System. 

In 1992, Congress passed the Anti-Car Theft Act, which required the federal 
government to establish NMVTIS, a vehicle-history database that would provide public 
access to critical information about the reliability and safety of used automobiles 
gathered from states, insurance companies, and junk and salvage yards.*' The Act 
requires that the database allow consumers to instantly and reliably establish not only 
the validity of a vehicle's title, but also its mileage and theft or damage history, which 


1 This statement was prepared by Public Citizen's Auto Safety, Litigation, and Congress Watch divisions, 
by Lena Pons, Deepak Gupta, and Graham Steele, respt'ctively. 

- P.L. 102-519, §§ 202-04, 106 Stat. 3390-93. 
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would indicate whether a vehicle had been branded as a junk or salvage vehicle. 
Congress mandated that the database be set up by January 31, 1996. 

A History of Delay. NHTSA, the agency originally charged with creating the 
database, immediately began to show signs of bureaucratic delay. Rather than take 
steps to begin implementation, NHTSA convened a task force of affected industries and 
recommended further legislation and an extension of the implementation deadline. 
Frustrated with NHTSA's inaction. Sen. Charles Schumer commissioned a GAO 
investigation into the delay. When the statutory deadline of January 31, 1996 came and 
went without implementation. Congress reacted promptly by passing additional 
legislation to "expedite implementation of the motor vehicle titling information 
system."'* The legislation made two amendments to the 1992 legislation: (1) it 
transferred responsibility for NMVTIS from the Secretary of Transportation to the 
Attorney General, and (2) it extended the deadline for implementation of the system 
from January 31, 1996 to December 31, 1997. In passing the legislation. Congress 
reiterated the importance of prompt "implementation of the much-needed national 
titling information system, which would prevent thieves from obtaining legitimate 
vehicle ownership documentation and deter other serious consumer fraud related to 
transfer of motor vehicle ownership.""* The accompanying report concluded that the 


’ H.R. Rep. No. 104-618 (1996), at 2-3, reprinted m 1996 U.S.C.C.A.N. 1060, 1061-61. The legislation was 
known as the Anti- Car Theft Improvements Act of 19%, Pub. L. 104-152, § 2-3, 110 Stat. 1384. 

* Id. at 3, 1996 U.S.C.C.A.N. at 1062. 
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"costs imposed on society" by such auto theft and fraud "remain unacceptably high, 
due in part to the failure to implement [NMVTIS]."'’ 

Unfortunately, the government's foot-dragging continued. In 1998, Missouri- 
based Carfax, a for-profit corporation that sells vehicle-history data and thus has "a 
commercial interest in stopping the program," met v/ith then-Senator John Ashcroft of 
Missouri. Subsequently, Ashcroft wrote to the GAO to request that it determine the 
need for an analysis of the system's costs and benefits, Ashcroft, possibly at the behest 
of private industry opponents of NMVTIS, had characterized the system as a 
"Washington boondoggle."'’ In response, the GAO issued a report in August 1999, 
concluding that a cost-benefit analysis of the system by DO] was warranted.^ The DOJ- 
commissioned cost-benefit analysis was released in 2001, by which time Ashcroft had 
become Attorney General, and concluded that NMVTIS was actually a huge bargain: 
With an initial annual investment in the range of $10 million, the fully implemented 
system could "achieve benefits in the range of $4 billion to $11.3 billion annually," 
including significant benefits to consumers of automobiles."** 

Litigation by Consumer Groups Spurs Action. In 2008 — faced with continued 
delays in implementing the system, renewed interest in the problem of title washing, 
and a large number of fraudulently resold flood-damaged vehicles that were exported 
to other states following Hurricane Katrina — Public Citizen, joined by Consumers for 

H. 

Jeff Brady, "Holes in Monitoring System Let Lemons Get Resold/' National Public Radio, {Jan. 31, 2006). 
'GAO, Anti-Car Vieft Act: Issues Concerning Additional Federal Funding Of Vehicle Title System, (1999). 

^ Logistics Management Institute, National Motor Vehicle Title Information System Cost Benefit Analysts 
{ 2001 ). 
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Auto Reliability and Safety and Consumer Action, sued the Attorney General for 
unreasonable delay in implementing NMVTIS. The suit was successful and resulted in a 
September 2008 court order requiring implementation of the system. In accordance with 
that order, DO] launched consumer access and issued final regulations on January 30, 
2009.® 

Continuing Challenges. Full implementation of the system is still hindered by 
incomplete participation by the states. Only 13 states are fully participating, 14 states 
are not participating at all, and some states are providing data, but not making inquiries 
of the system.'® For the system to be effective, all the states must participate. Of 
particular concern is California, which accounts for a targe share of the nation's vehicle 
population. California's DMV is reporting data to NMVTIS but is attempting to prevent 
consumers from accessing that data to protect the revenue it brings in from the sale of 
that data," An additional concern is the current lack of participation by Tennessee, 
which accepted substantial federal grant money from the DOJ for its NMVTIS 
participation but has not been reporting data to the system since 2005. 

Attorneys General from 42 U.S. jurisdictions submitted comments to the FTC 
regarding information to be provided to used car purchasers under its Used Car Rule. 
Focusing on the benefits of NMVTIS, these comments stated that "the [Used Car] Rule's 
value is limited by the fact that it does not provide notice about the most material 
information consumers need to consider . . . the vehicle's history and prior use, 

’ 74 Ped. Reg. 5740 (Jan. 30, 2009). 

NMVTIS Participation Map, available at wvs'w.nmvtis.gov 
“ Two states, New York and Pennsylvania, had adopted the same position but agreed to release the data 
just days before a court-ordered deadline of February 27, 2009. 
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including prior title status, damage history, and whether it was repurchased by the 
vehicle manufacturer pursuant to a state Lemon Law" — in other words, information 
that would he provided by NMVTIS.'^ Of the 42 signatories, 18 'were Attorneys General 
from states that are partially or completely non-participants in the NhlVTIS program. 

To make NMVTIS a reality, as Congress intended in the Anti-Car Theft Act, and 
to make its benefits more easily available to consumers, we propose the following: 

• The Subcommittee should conduct oversight of the level of NMVTIS 
participation by the states and DOJ's role in implementing the system. The 
states should be asked to report on their plans to achieve full participation by 
next year, as required by DOJ's regulations. 

• Congress should make available additional funding for NMVTIS to help 
ensure that states achieve compliance with federal regulations. 

• Congress should tie a small percentage of federal highway funding to full 
compliance with NMVTIS reporting requirements. 

• As recommended by the state Attorneys General, the FTC should include in 
its Used Car Rule a requirement that information from NMVTIS be made 
available to consumers on the used car Buyers' Guide in a prominent and 
easy-to-understand format. 

II. Recent Misleading Claims by a Private Distributor of Title Information 

Underscore the Need for Credible Information. 

On February 20, 2009, Carfax circulated a press release claiming that "[a] new 
report from the National Highway Traffic Safety Administration (NHTSA) f[ound] that 
nearly one in five fatal accidents involve cars th,jt have missing airbags."'* We 
investigated that claim and found that no such NHTSA report had been released, and 


See Comments of National Association of Attorneys General to Federal Trade Commission proposed 
rules (73 Fed, Reg. 42285 Oul. 21, 2008)), 

“ See Attachment 1: Carfax Press Release, "One in Five Fatal Car Accidents Involve Missing Airbags; 
Carfax Takes Action to Protect Public," (Feb. 20, 2009). 
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that Carfax had based its statement on an analysis published in the Kansas City Star, 
which looked only at frontal-impact crashes.” The mistaken claim in the Carfax press 
release highlights (1) the legitimate concerns that used car purchasers have about their 
present inability to learn a vehicle's true history, and (2) the need for vehicle-history 
information to be gathered from all relevant parties (including states and insurance 
companies) and aggregated in a complete and credible database. 

Consumers ought to have access to information about the prior history of used 
vehicles in order to make informed purchases and protect themselves from fraud. The 
usefulness of this information is predicated on its credibility and completeness. 
Congress asserted the need for public access to this information seventeen years ago, 
when it mandated the creation of the NMVTIS system. The concern felt by purchasers 
of used vehicles is real. Although Carfax misrepresented the results of the analysis 
published in the Kansas City Star, there is still a concern about missing or incorrectly 
replaced airbags, for which complete reporting of vehicle history is needed. 

A second concern is the perception that Carfax reports obviate the need for the 
NMVTIS system. Carfax reports are based on an incomplete reporting of vehicle 
history, as the company does not have access to, for example, data from all insurers or 
accident reports from ail jurisdictions. Carfax also lacks the authority to require 
information from insurance carriers, junk and salvage yards, and states — a unique 
advantage of the federally mandated system. 


“ Mike Ca.sey and Rick Montgomery, "Front airbags don't inflate in hundreds of head-on crashes." 
Kansas City Star. (Oct. 22, 2007). 


6 



166 


III. The Federal Trade Commission Should Exercise Its Authority to Prohibit 
Binding Mandatory Arbitration, Which Poses a Major Obstacle to Consumer 
Protection in the Used Car Market. 

Binding mandatory arbitration (BMA) clauses are routinely included in used 
automobile sales contracts, finance contracts, and leases. Buried in the fine print of these 
non-negotiable contracts, BMA clauses require consumers to waive their right to a fair 
trial in public court and instead submit disputes to an arbitration system run by firms 
that view large corporations as their clients. Car dealers use BMA to avoid 
accountability to consumers under the law and secure easy judgments against 
individuals. Consumers purchasing or leasing vehicles are a captive audience with no 
choice but to enter into the sales/lease contract put before them. BMA clauses are so 
prevalent in used car sales contracts that it is difficult for consumers to purchase a used 
automobile without being forced into arbitration.’’ 

Automotive dealers have acknowledged that BMA is harmful and unjust. In 
2002, Congress enacted the Motor Vehicle Franchise Arbitration Act’” to remove BMA 
clauses from "unfair auto dealer franchise agreements that are purposefully written in 
favor of the manufacturer."”^ California auto dealer William Shack testified before the 
Senate Judiciary Committee that the arbitration process was "fundamentally unfair" to 
dealers because arbitrators have economic ties to the manufacturer.’® Mr. Shack had 
been forced by a manufacturer into an arbitration process where he had "no state 


See, e.g., Stephanie Mencimer, Suckers Wanted'. Ham Car Dealers and Other Businesses are Taking Away Your 
Rigid to Sue, Mother Jones (Nov. 26, 2007). 

Sec 21st Century Department of justice Appropriations Authorization Act , Pub. L. No. 107-273, § 11028 
( 2002 ). 

146 Cong. Rec, H8688-01 (daily ed. Oct. 3, 2000) (statement of Kep. Bono). 

'* Sees. Rep. No. 107-266, at 6 (2002). 
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remedies, no right to a hearing, no right to an unbiased decision-maker, and no real 
right to appeal on this issue."’® In the 110* Congress, Rep. Linda Sanchez introduced 
the Automobile Arbitration Fairness Act, which would have prohibited BMA in 
contracts between auto buyers and dealers.®" In a 2000 letter to Rep. Jerrold Nadler, the 
National Automobile Dealers Association (NADA) stated that it "does not support or 
encourage the use of mandatory and binding arbitration in any contract of adhesion, 
whether a motor vehicle franchise contract between a manufacturer and dealer or a 
consumer contract" and "would not oppose other federal legislative efforts to preclude 
mandatory and binding arbitration as the sole dispute resolution mechanism in any 
contract of adhesion."®’ 

The FTC is aware of the problems for consumers created by consumer BMA in 
other contexts. Tire FTC's recent report on the Fair Debt Collection Practices Act 
(FDCPA) states that there are serious problem with debt-collection arbitration.®'® The 
Commission promised to look more closely at the practice and "may take law 
enforcement action to address conduct related to debt collection litigation and 
arbitration to the extent that .such conduct violates the FDCPA, the FTC Act, or other 


” H. at 7. 

See H.R. 5312, 110th Cong. (2008). 

See Letter from the National Automobile Dealers Association to Representative Nadler (Jul. 12, 2000). 
Despite their previous experiences with the horrors of BMA, some dealer groups opposed Rep. Sanchez's 
bill See Harry Stoffer, Congress May Ban Mandated Arbitration, Auro. NEWS (March 10, 2008) at 4 ("The 
American International Automobile Dealers Association, which represents import-brand dealers, opposes 
the bill. AIADA President Cody Lusk said the bill would further burden 'our already-overwhelmed legal 
system.'"). 

Fed. Tr.vde Com.m'n, Collecting Conslimer Debts: The Challenges of Chance 66 (Feb. 26, 2009) at 
http:/ / w^ww. ftc.gov/bcp/ workshops/ debtcollection/ dcwr.pdf. 
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laws the Commission enforces."^’ The FTC should use its authority under Section 5 of 
the FTC Act*' to prohibit BMA clauses in auto sales contracts, finance contracts, and 
leases. The FTC should also consider prohibiting BMA in all consumer contracts, as 
provided in the Consumer Fairness Act sponsored by Rep. Luis Gutierrez® and the 

Arbitration Fairness Act sponsored by Rep. Hank Johnson.® 

♦ » 

Public Citizen thanks the Subcommittee and its members for conducting this 
important liearing to investigate the concerns of used car purchasers, opportunities for 
improving the information available to used car buyers, and the variety of ways in 
which used and subprime auto consumers are at a disadvantage in making purchasing 
decisions. 


Id. 

" 15 U.S.C. § 45(a). 

See H.R. 991, 111th Cong. (2009). The Consumer Fairness Act also declares the inclusion of BMA in 
consumer contracts an unfair and deceptive trade act or practice under federal or state law. Id. 

“ See H.R. 1020, 111th Cong. (2009). The Arbitration Fairness Act also prohibits BMA in non-union 
employment contracts and any disputes arising under a civil rights statute. Id. 
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Attachment 1: Carfax Press Release 
Press Releases 

One in Five Fatal Car Accidents Involve Missing Air Bags; 
Carfax Takes Action to Protect Public 

To: Assignment Desks 

{ Logo : ht tp : / /www . new scorn . com/cgi-bin/prnh/ 2008 0507 /CARFAXLOGQ ) 

Contact: Christopher Basso of Carfax, 703-934-2664 
News Advisory : 


A new report from the National Highway Traffic Safety Administration (NHTSA) finds that 
nearly one in five fatal accidents involve cars that have missing air bags. Thi.s problem endangers 
the lives of used car buyers, current owners and innocent passengers. To help protect the public 
from this potentially fatal fraud, air bag deployment information reported to Carfax is available 
for free at www.carfax.com/airbag. 

Industry experts estimate that as many as 1 out of 25 previously deployed air bags are not 
properly replaced. Carfax urges drivers that have had their car's air bags replaced to make sure 
all air bags are functioning properly. In addition, anyone shopping for a used car should have an 
ASE-certified mechanic or body shop inspect the air bag system prior to purchase, along with a 
Carfax Vehicle History Report. 

Carfax communications director Larry Gamache is available for interview to discuss the dangers 
of improperly repaired air bags and offer tips for avoiding the purchase of unsafe vehicles. 

To schedule an interview, contact Christopher Basso of Carfax, 703-934-2664, 

Photo: http://www,newscom.com/cgi-bin/prnh/20080507/CARFAXLOGO 

http://photoarchive.ap.org/ 

photodesk@prnewswire.com 

Source: Carfax 
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State of Iowa 

Department of Justice 
Consumer Protection Division 


THOMAS J. MILLER Hoover Building 

Attorney General Des Moines, Iowa 50319 

Before the U.S. House Committee on Energy and Commerce, 

Subcommittee on Commerce, Trade and Consumer Protection 

Written Testimony of William L. Branch, Special Assistant Attorney General, 
Administrator, Iowa Consumer Credit Code, 

Director-Consumer Protection Division, Iowa Attorney General’s Office 

March 5, 2009 

I. Introduction 

Thank you very much for this opportunity to address you regarding how best to protect 
used car buyers. Consumer fraud in the context of used car sales has been a substantial part of 
my work with the Iowa Attorney General’s Consumer Protection Division, starting in 1987 as an 
Assistant Attorney General and, since March, 1995, as Division Director. During the past 22 
years I have testified several times before congressional committees or subcommittees and 
authored comments to federal agencies, such as the recent Comment of the National Association 
of Attorneys General (“NAAG") to the Federal Trade Commission (“FTC") regarding the FTC’s 
Used Car Rule,' and the recent comments of the Iowa Attorney General to the U.S. Department 
of Justice (“USDOJ”) regarding the National Motor Vehicle Title Information System 


' The NAAG Comment is attached as Appendix A. The Used Car Rule is formally 
known as the Trade Regulation Rule on the Sale of Used Motor Vehicles and is found at 16 
C.F.R. § 455. 
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(“NMVTIS”)^. I currently chair the NAAG Autos Working Group. 

The majority of low income consumers cannot afford to buy their own homes. Therefore, 
the vehicles they buy will be the most expensive purchases they ever make. For most, their cars 
are a lifeline to work and school. Their limited incomes mean that they can ill afford to purchase 
unreliable vehicles or pay more than true market retail prices. Unfortunately, it is low income 
consumers, with fewer choices and more limited means, who are most often the victims of used 
car fraud. Most states have “Lemon Laws” to protect consumers against defective new or near 
new vehicles,^ but only a handful have similar protection for used car purchasers."' 

Used cars with more mileage and use are more likely than other vehicles to have been in 
major wrecks or have incurred significant mechanical or stiuctural problems. In addition, low 
income consumers have fewer choices in financing purchases of increasingly expensive used 
vehicles. Therefore, they are more likely to be prey for deceptive and unfair loan practices, such 
as payment packing, spot delivery, inflated trade-in values, or inflated income claims on credit 
applications. All of this adds up to making buying and financing a used vehicle a “minefield” for 
low income consumers. The bad practices cited above can be deterred by better laws and 
stronger enforcement. The federal government has a great opportunity to help in this effort. 

II. Specific Recommendations 

1. Require the Federal Trade Commission to Strengthen its Used Car Rule. 

^ The Iowa Attorney General’s Comment to USDOJ is attached as Appendix B. 

’ An example is the Iowa Lemon Law, Iowa Code chapter 322G (2009). 

It appears 6 states have enacted lemon laws for used cars that are somewhat like new 
car lemon laws, including Hawaii, Massachu.setts, Minnesota, New Jersey, New York and Rhode 
Island. 
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The comments of NAAG to the FTC regarding the Used Car Rule recommend, among 
other things, that the FTC amend the Rule to require that the Buyer’s Guide that must be posted 
on used vehicles include vehicle history information. The NAAG comments point out that 
vehicle history information has a much greater impact on the value and safety of a vehicle than 
any other information, including being vastly more material to consumers than the information 
the FTC currently requires be on the Buyer’s Guide about warranty coverage and the types of 
components that can fail on used vehicles. NAAG’s comment suggested that the FTC adopt on a 
national scale portions of the Buyer’s Guide the FTC has approved for use in Wisconsin, where 
state law requires posting vehicle histories on used vehicles offered for sale by dealers. 

Nothing diminishes a used vehicle’s market value more than past damage. Consumers 
who know a vehicle has once incurred substantial damage discount its retail market value 
anywhere from 25% to 50% from average retail values. Many will decide simply to avoid 
purchasing such vehicles. Law enforcement officials encourage consumers to have all used 
vehicles with evidence of prior collision damage thoroughly inspected by collision repair 
specialists before deciding whether to purchase the vehicles or how much to offer for them. 

Should the FTC decide not to amend its Used Car Rule to require dealers to disclose this 
information on the Buyer’s Guide, Congress should pass legislation requiring the FTC to do so. 
The Buyer’s Guide is a nationally-required document. It provides the most prominent location 
for a disclosure that a used car has been in a major wreck, been titled as salvage, flood or rebuilt, 
or had an odometer discrepancy. Obtaining and disclosing this information is becoming 
increasingly easier for dealers, particularly in light of the recent rule adopted by USDOJ relating 
to NMVTIS. 
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2. Require Federally-chartered Financial Institutions to Root out Bad Lending 
Practices. 

Some of the abusive lending practices that have contributed much to the current mortgage 
meltdown originated in the auto financing world. These include dealers inflating the consumer’s 
true income or inflating trade-in values to qualify the consumers for loans they cannot reasonably 
be expected to be able to repay. Despite the attention these practices have received in the context 
of home loans, they continue to this day in the auto lending arena, These practices have been 
facilitated by lenders who “looked the other way” or otherwise encouraged the practices resulting 
in failed loans, damaged credit, and repossessed vehicles. If the mortgage crisis has taught us 
anything, it should be that borrowers never benefit from an extension of credit that overstates or 
does not consider their ability to repay and that we all pay a price for such poor lending practices. 

Congress should make it clear to the Office of the Comptroller of the Currency and to the 
Office of Thrift Supervision that their efforts to eliminate bad lending practices in the context of 
mortgage loans must be extended to other consumer loans, particularly auto loans. If the federal 
regulators do not act to deter these practices, Congress should step in and take responsible action 
to do so directly or via legislative directives to the applicable federal agencies. In doing so. 
Congress should be aware that most auto lending is provided via state-regulated lenders and, 
therefore, should insure that whatever limits it might impose set minimum standards of consumer 
protection that states would be free to exceed. 

3. Require Car Dealers to Advertise Prices that Include All Non-Government Mandated 
Fees 

Car dealers have a long history of bait and switch advertising of used vehicle prices. In 
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recent years, these abusive practices have most commonly involved advertising retail prices that 
fail to include set fees that all buyers must pay and that are not imposed by government. The 
most common of these fees is generally labeled a “documentary fee.” These are fees that purport 
to compensate the dealer for filling out and filing registration and tax documents for the 
consumer. In some instances, state law mandates that the dealer perform the service, but does 
not mandate the dealer charge a fee. In other states, the dealer is not obligated to perform the 
service, but does so as a matter of course in most if not all sales. 

Twenty or so years ago these fees were commonly in the amount of $15 - $35. Today, 
some dealers charge buyers as much as $400 or more. The problem is that dealers seldom 
include the amount of the fees in the quoted or advertised prices for the vehicles. Thus, they 
come as a surprise to car buyers who most likely have spent several hours at the dealership, have 
completed trading in their old cars, and have completed a stack of documents, only to find out 
that there is more the dealer says they must pay than the price they negotiated. Dealers may even 
falsely represent that some law requires the dealer to charge for or collect the fee. 

Charging for documentary fees may be unfair and generally is anti-competitive, and it is 
deceptive when the fees are not included in advertised or quoted prices. For the dealer, the 
amount of the documentary fee is nearly all profit. Consumers cannot accurately shop and 
compare purchase prices when dealers tack-on additional non-governmental fees at the end of a 
transaction, or reference them in tiny type at the bottom of a television or print advertisement. 
Congress may wish to consider banning the fees, capping them at some reasonable sum, such as 
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$50.00, or requiring that advertised and quoted prices include any such fees.^ 

4. Ban “Spot Delivery” of Used Vehicles 

A “spot delivery” occurs when a dealer sells a vehicle to a consumer and takes a credit 
application and allows the consumer to drive away with the vehicle (gives it to him “on the 
spot”) before credit has been arranged and agreed to by the consumer.^ It also often involves a 
consumer leaving his trade-in vehicle at the dealership. This arrangement leaves the consumer 
in a terribly vulnerable position. If his credit application is denied, the dealer will usually inform 
the buyer of that and that the dealer will be applying for credit for him again, but this time with 
less generous financing terms, usually involving a higher interest rate and, thus, higher monthly 
payments. If the buyer balks, asserting that the dealer promised there would be no problem 
obtaining the more beneficial terms and that he wants his trade-in back and to rescind the deal, 
the dealer responds that it is “too late” in that the dealer has sold the trade-in and that the buyer is 
obligated to permit the dealer to continue to shop for credit for him. 

Some states have adopted guidelines in an attempt to limit the use of spot delivery in their 
states. Congress could eliminate the abusive aspects of this practice through legislation declaring 
it to be an unfair practice under the FTC Act for the sale of a car buyer’s trade-in vehicle unless 
and until an agreement has been reached on a purcha.se loan, and permitting the buyer to rescind 
a purchase contingent on financing if financing that is agreeable to the buyer is not found. 


’ Some states have regulated documentary fees by state law including California’s $55 
cap, Cal. Veh. Code § 1 17!3.1(b)(sales), and New York’s $45 cap, N.Y. Comp. Codes R. & 
Regs. Tit. 15, § 78.19(d). 

® These arrangements are also sometimes referred to as “Yo-Yo sales.” 
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5. Expand the Federal Odometer Law to Cover False Statements or Non-disclosure of 
Salvage, Flood and Damage History 

The federal odometer law’ has been in place since 1972. In those 37 years it has been 
relied on by used car purchasers to seek restitution from sellers who lied about the vehicle’s true 
mileage or altered the actual odometer reading so as to reflect fewer miles. The more miles on a 
vehicle, the less it is worth. Past damage hi.story has an even greater deleterious impact on used 
vehicle values. The existence of NMVTIS and several for-profit vehicle information providers 
means there is little excuse for a dealer failing to correctly disclose vehicle flood or collision 
histories to prospective buyers. Thus, Congress should strongly consider expanding the 
odometer law to provide remedies for state attorneys general, and for consumers via private 
actions, against sellers who intentionally misrepresent past vehicle flood or collision histories. 

6. Increase the Cap on TIL A to reflect Modern Financial Transactions 

The Truth in Lending Act (“TILA”)* covers only credit transactions under $25,000.’ 
While most used cars still fall under that limit, it will not be long before that limit is obsolete in 
the context of many used vehicle sales. It was set in 1968. In today’s dollars, those 1968 
$25,000 would buy over $151,680 worth of merchandise.'® It is time Congress mandate an 


’ The odometer law was enacted as part of the Motor Vehicle Information and Cost 
Savings Act of 1972, and is codified at 49 U.S.C. §§ 32)01-32711, 

* 15U.S.C. §§ 1601-1666J. 

’ 15 U.S.C. § 1603. 

Determined on March 3, 2009, via use of the inflation calculator made available by the 
U.S. Bureau of Labor Statistics at http://www.bls.gov/bls/inflation.htm 
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increase in the TILA cap to reflect the impact of inflation over the past 41 years. 

Raising the cap, even to as little as $50,000, would have a substantial impact by ensuring 
that used car buyers who finance purchases are legally required to receive disclosures of the most 
important loan terms such as the amount financed, the total cost of credit, the annual percentage 
rate of interest imposed, the amount they are credited for down payments, and the number and 
amounts of each payment. This information is vital to shopping and comparing credit and can 
make a big difference to a lower income car buyer where even small differences in interest rates 
or other loan terms can make the difference between a vehicle being affordable. 

III. Conclusion 

Thank you very much for this opportunity to comment on these important matters. We 
have seen all too well the unfortunate results of a lack of government oversight in the mortgage 
loan market, fronically, many of the practices that contributed to the mortgage meltdown were 
imported from long-standing bad auto sales or loan practices. While current market factors tend 
to damper the possibility of overreaching auto loan practices, the market surely will pick up again 
and Congress would be well advised to act now to better deter the harmful car dealer and lender 
practices cited above. 
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ROY COOPER 

Auorney General of Noi ih Carolina 
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By Electronic Mail 

Federal Trade Commission/OfUce of the Secretary 
Room H-135 (annex H) 

600 Pennsylvania Avenue, N.W. 

Washington, D.C. 20580 

RE: Used Car Rule Regulatory Review, Matter No. P087604 

I. Introduction 


We are writing in response to the request for comments issued by the Federal Trade 
Commission (“FTC’') in the Federal Register of July 2 1 , 2008, * regarding the Used Motor 
Vehicle Trade Regulation Rule, 16 C.F.R. Part 455 (“Used Car Rule” or “Rule”). This comment 
is submitted on behalf of the Attorneys General of the follov^'ing jurisdictions: Arizona, 

Arkansas, California, Colorado, Connecticut, Delaware, District of Columbia, Florida, Georgia, 
Idaho, Illinois, Indiana, Iowa, Kansas, Kentucky, Louisiana, Maine, Maryland, Massachusetts, 
Michigan, Minnesota, Mississippi, Missouri, Montana, Nevada, New Hampshire, New Jersey, 
New Mexico, New York, North Dakota, Northern Mariana Islands, Ohio, Oregon, Rhode Island, 
South Carolina, South Dakota, Tennessee, Vermont, Washington, West Virginia, Wisconsin, and 
Wyoming (collectively, “Attorneys General”). We write as the primary law enforcement 


73 Fed. Reg. 42285-42293 (2008). 
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officials in the United States who handle consumer complaints about used vehicle purchases and 
enforce laws designed to protect used motor vehicle purchasers. 

Consumer fraud in used car sales has long been one of the most frequent complaints 
received by state Attorneys General. Our offices have a long history of enforcing state and 
federal consumer protection laws relating to used car sales, including joint Used Car Rule 
enforcement efforts with the FTC. In addition, ihe offices of state Attorneys General have 
advocated for many years for changes in federal laws to prevent fraud in u.sed vehicle sales. This 
is an area we know well. 

These comments also incorporate and fully support the comments of the International 
Association of Lemon Law Administrators (“lALLA”) - attachment A to these comments. 

These comments are the joint submission of the Attorneys General and lALLA. 

The Used Car Rule has been in effect for nearly a quarter century. It was designed by the 
FTC with the stated intent to prevent oral misrepresentations and unfair omis.sions of material 
facts by used car dealers concerning warranty coverage.^ The Rule provides valuable 
information that used car buyers need in helping them decide whether to make an offer to 
purchase from a dealer and how much to offer. Whether a vehicle comes with a warranty is vital 
information for oar buyers and the notice required by the Rule to be posted on used vehicles, the 
Buyer’s Guide, effectively conveys that information.* However, the Rule’s value is limited by 
the fact that it does not provide notice about the most material information consumers need to 
consider and, indeed, do consider in deciding whether to purchase - that is the vehicle’s history 
and prior use, including its prior title status, damage history, and whether it was repurchased by 
the vehicle manufacturer pursuant to a state Lemon Law. 

^ 53 Fed. Reg. 17(560(1988). 

’ However, as noted in the attached lALLA comments, it should be amended to require inclu.sion of information 
about available state warranty law coverage. 
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Nothing diminishes the market value of a used vehicle more than detrimental history-. 

That paramount information is included in the Buyer’s Guide approved for use in Wisconsin, and 
we encourage the FTC to incorporate those portions of the Wisconsin mode) that relate to vehicle 
history and known prior use into the current national model as the version required across the 
nation. We also support inclusioit of state statutory warranty and Lemon Law buyback 
information as urged in the attached lALLA comment. 

In addition, vehicle history information is the subject of another federal effort, the 
National Motor Vehicle Title Information System (“NMVTIS”), a system intended to make both 
positive and negative vehicle history information available at a keystroke to American car buyers 
and law enforcement. The U.S. Department of Justice is expected soon to propose 
administrative regulations designed to fully implement NMVTIS. An improved Used Car Rule 
can supplement NMVTIS by adding this vital vehicle history information to the Buyer’s Guide 
posted on the vehicle. An amended national Buyer’s Guide including vehicle history 
information will do much more than tlie current more limited Buyer’s Guide to prevent fraud and 
omissions of material fact about the most material fact one can Icnow about a used vehicle - its 
damage, title, and Lemon Law history. 

These comments explain why we advocate the above changes and also address other 
questions posed in the notice of rule review. We appreciate this opportunity to express our views 
on this matter of great public importance. 

II. History of the Used Car Rule 

The Used Car Rule was proposed in 1984, became effective in 1985 and, in essence, 
replaced an FTC rule that required car dealers to disclose certain known defects."* The defect 
disclosure rule was vetoed by Congress in 1 982, an action which subsequently was held by the 
‘ 49Fed. Reg. 45,692 {1984). 


3 



182 


Supreme Court to have been based on an unconstitutional federal provision.^ Following the 
Supreme Court action, the FTC re-examined the rule, deleted the defect disclosure requirement, 
and adopted the Used Car Rule in much the same form as it exists today. What remains is a Rule 
requiring used car dealers to post a notice (“Buyer’s Guide”) on a used vehicle offered for sale 
disclosing whether a warranty is being offered and its basic terms. The Rule also requires that 
the Buyer’s Guide disclosures be incorporated into the sales contract. The Rule further requires 
Spanish language versions when transactions are conducted in Spanish and that the Buyer’s 
Guide include certain consumer “tips,” including a warning that consumers not rely on oral 
promises not put in writing. 

HI. The Rule’s Effectiveness is Greatly Diminished by Not Addressing Vehicle History 

Information 

The focus of the Rule is warranty information. But that is only one of a series of material 
facts that consumers should and do consider when deciding whether to purchase a used vehicle 
and how much to pay for it. Nothing can diminish a vehicle’s value more than prior damage, A 
vehicle which has incurred past substantial flood or collision damage, no matter how well- 
repaired, is worth substantially less than an identical vehicle without prior flood or collision 
damage. ’’ Market prices for used vehicles are affected by information. Consumers have made it 
clear they either do not wish to purchase vehicles they know incurred prior substantial collision 
or flood damage or, if they are willing to buy, will not pay close to pre-damage value. The 


* United States Senate v. Federal Trade Commission and United States House of Representatives v. Federal Trade 
Commission, 463 U.S. 1216 (1983). 

* Prior salvage history may mean the vehicle has little or no value. Prior salvage history may result in a vehicle 
being uninsurable, in voiding the manufacturer warranty, and may result in the vehicle being unsafe to drive if 
coiiision damage was poorly repaired. Automobile Fraud, National Consumer Law Center, 

p. 354, 3''* Ed., (2007). 

' The following appeared on .August 29, 2008, in the Q&A section of the website of the Kelly Blue Book vehicle 
valuation service, ww w.kbb.c om: “My car is in good condition, but has a 'salvage’ title. How does that affect the 
value? A salvaged, reconstructed or otherwise ’clouded' title has a permanent negative effect on the value of a 
vehicle. The industry rule of thumb is to deduct 20% to 40% of the Blue Book value, but salvage title vehicles really 
should be privately appraised on a case-by-case basis in order to determine their market value.” 
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popularity among consumers of vehicle history information services such as CARFAX and 
AiitoCheck is a testament to the effect damage information has in the marketplace. 

The market devalues these vehicles because consumers do not trust them to be 
mechanically and structurally sound or safe. The auto manufacturers show their distrust of them 
by voiding manufacturer warranties for vehicles with prior major collision or flood damage.* 
States have responded to this concern by adopting laws requiring disclosures by vehicle 
sellers of information relating to prior collision or flood damage, including of title histories 
reflecting prior salvage or flood status and, in some cases, dollar amounts of damage.^ Congress 
recognized the import of this information in enacting a provision in the .Anti-Car Theft Act of 
1 992 requiring the Secretary of Transportation to establish the National Motor Vehicle Title 
Information Service, a data base that would provide public access to critical information about 
the reliability and safety of used motor vehicles.'** Transpoiiation failed to implement NMVTIS 
by the 1996 due date and Congress transferred responsibility for NMVTIS to the Justice 
Department in the Anti-Car Theft Improveinents Act of 199t>," Those two laws form the basis 
of NMVTIS, discussed below in further detail. 


’ Ford 2008 Taurus Model Owner Manuals provide as follows: “The New Vehicle Limited Warranty does not 
cover; . . . vehicles that have ever been labeled or branded as dismantled , fire, flood, junk, rebuilt, reconstructed, or 
salvaged; this will void the New Vehicle Limited Warranty.” 

Chrysler includes the following in the warranty information it has posied online for the Chrysler 2007 300 model; 
‘‘A vehicle has no warranty coverage of any kind if: • the vehicle is declared to be a total loss by an insurance 
company; • the vehicle is rebuilt after being declared to be a total loss by an insurance company; or • the vehicle is 
issued a certificate of Title indicating that it is designated as ‘salvage,' ‘jink,’ ‘rebuilt,’ ‘scrap,’ or some similar 
word. DaimlerChrysier will deny warranty coverage without notice if it learns that a vehicle is ineligible for 
coverage for any of these reasons.” 

Examples include: Coio. Rev. Stat. § 6-1-708; Haw. Rev. Stat § 481J-4; Iowa Code § 321.69; Me. Rev. Stat. 
Ann. Tit. 10, § i475(2-A); Mass. Gen. Laws cb. 90, § 7NI/4(8); N.C Gen. Stat § 20-71.4; and S.D. Codified Laws 
§§ 32-3-51.5 10 32-3-51.9, 32-3-51.18. 

Pub. L. 102-519, §§ 202-04 106 Stat. 3390-93 {1992). 

Pub. L. 104-152, § 2-3, 110 Stat. 1384 (1996). 
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In addition, various states have adopted laws requiring buyers receive pre-purchase notice 
if a used vehicle was once repurchased by its manufacturer under a state Lemon Law.*^ 
Consumers are waiy about purchasing such vehicles and, therefore, the market values of the 
vehicles are well below those of identical vehicles which had not undergone manufacturer 
repurchase. 

Another material fact affecting a vehicle’s value includes odometer mileage. Congress 
recognized this in 1 972 by enacting a law requiring vehicle sellers to disclose odometer readings 
upon sale, including whether the reading is actual mileage, exceeds the mechanical limitations of 
the odometer (e.g., over 99,999 miles) or is not the actual mileage of the vehicle.’’ 

In 2008, the expected mileage per gallon of used vehicles has become more materia! than 
ever and vehicle sales have clearly reflected that, with SUV sales tanking arid higher mileage 
vehicles increasing significantly. Reliability, popularity of vehicle design and features, and 
resale value also play substantial roles in determining a used vehicle’s market value, 

But, it is the material facts least available to consumers that should be the focus of the 
FTC's effort to ensure that deceptive and unfair practices are not present in used vehicle sales. 
Vehicle design and features are a given. Dealers will use them as positive selling points. 
Consumers can judge with their own eyes, test-driving experience, and readings whether they 
like a particular year, make and model. Information about expected mileage per gallon for 
particular vehicles by year, make and model is also readily available to consumers through the 
EPA estimates and through information published in Consumer Reports and similar publications 
analyzing used vehicles. Odometer mileage disclosures are required by federal law for vehicles 

Examples include: Ala. Code § 8-20A-3, 8-20A-4, 8-20A-5; Alaska Star. § 45.45,335; Ark. Code Aim. § 4-90- 
412; Colo. Rev. Stat. §§ 6-1-708(1 )(b), 6-l-105(lXx): Iowa Code §§ 3210.1 1, 3210.12; N.M, Slat. § 57-I6A-7; 
N.C.G.S. § 351.3(d); and, Tex. Occ. Code Ann. § 2301.610 (Vernon). 

” The “Federal Odometer Act” was recodified in 1994 and is now found at 49 U,.3,C. 32701-327! I . 
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less than ten model years old. That leaves consumers to identify the vehicle history and warranty 
information on their own. 

The Buyer’s Guide effectively communicates most of the information about available 
warranties to prospective buyers. However, the Wisconsin Buyer’s Guide, approved by the FTC, 
does so much more than the nationally-approved Buyer’s Guide by mandating disclosure of the 
most material information - the vehicle’s history and prior use. The FTC should amend the Rule 
to require this information be included in the national Buyer' s Guide. 

IV. The Wisconsin Buyer’s Guide Offers a Great National Model 

The FTC approved Wisconsin’s use of a differing Buyer’s Guide in 1986, granting an 
exemption for Wisconsin under section 455.6 of the Rule, based on a finding that Wisconsin law 
“’affords an overall level of protection to consumers that is as great as, or greater than, that 
afforded by the Used Car Rule.’”’'* The Wisconsin version, Attachment B, is based on a long- 
standing state regulation requiring vehicle inspections by used car dealers, and disclosure of any 
defects found in the inspection.*^ Similar inspection requirements that were implicitly imposed 
in the precursor to the Used Car Rule resulted in industry opposition to that rule and the 
subsequent Congressional effort to veto that defect disclosure rule. We are not advocating 
reincarnating that long-ago debate. If an individual state ha.s enacted, or does enact, legislation 
requiring vehicle condition reports similar to that included in the Wisconsin Buyer’s Guide, the 
FTC has demonstrated that it will grant an exemption to permit use of that version in lieu of the 
national version. 

However, there simply is no excuse for the national Buyer’s Guide to fail to include 
vehicle histoiy and title brand information. That information is readily available to dealers 

51 Fed. Reg. 20936-01 (1986), 

'■ Wis, Admin. Code Trans. § 139.04, 
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through private data sources and through title records accompanying vehicles they purchase at 
auction or take in trade. Additionally, that prior history is a determinant of whether the warranty 
the selling dealer claims is available truly is available. Auto manufacturers do not honor 
warranties for used vehicles that have been previously titled as salvage, flood or rebuilt. The 
Used Car Rule, at present, is ail about warranty coverage. The Wisconsin Buyer’s Guide 
requires the dealer to disclose if the manufacturer’s warranty remains and, if not, whether that is 
due to prior salvage or other vehicle history. If Wisconsin dealers are required and can 
determine facts sufficient to make that disclosure, so too should dealers in the rest of the nation. 

The Wisconsin version requires that the dealer disclose what brands the buyer’s title will 
contain. We believe the national version should build on that, but should not be lied to what 
brands a new title will carry, making it dependent on state law. Instead, we urge that the FTC 
require the Buyer’s Guide to disclose all of the following: 1) Past title history indicating prior 
salvage, damage or manufacturer buyback; and, 2) the Vehicle History using the Wisconsin 
checklist of: a) personal use; b) business use; 3) lease use; 4) rental use; 5) demonstrator use; 6) 
other; and, 7) prior use not known. The FTC’s slated authority to adopt the Used Car Rule is 
the FTC Act, which includes making it unlawful to engage in deceptive or unfair practices in the 
sale of merchandise, including motor vehicles.'^ The FTC clearly has authority to incorporate 
the above suggested segments of the Wisconsin model into the nation’s Buyer’s Guide. 

The current FTC model truly is archaic, focusing only on warranty information, which 
remains material information but which pales in comparison in market materiality to prior 

Wisconsin’s Buyer’s Guide also includes a box labeled, “Executive use" which we would discourage from being 
included in the national model due to past abuses of that tenn in the context of used car sales efforts labeling former 
rental and other vehicles purchased at dealer-only auctions as “Executive" vehicles, falsely implying that the 
vehicles were operated by high-level auto manufacturer employees and, therefore, were driven gingerly and given 
great care. 

13U.S.C. §45. 
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vehicle history. Adding known past use and past title history indicating damage, salvage, or 
manufacturer buyback would give the Used Car Rule teeth and true value to used car buyers. All 
too often consumers do not receive that information on title records they receive when they 
purchase a vehicle.'® Requiring dealers to include this information in Buyer’s Guides will 
impose little cost to them. Leaving the Buyer’s Guide as-is would result in maintenance of an 
outdated model of limited value to the auto buying public. 

IV. NMVTIS and the Used Car Rule 

By including past use and title history information as we suggest, the FTC would be 
acting in a manner consistent w'ith Congressional intent in the context of NMVTIS. While the 
federal government has fallen far short of implementing NMVTIS by 1 997, as required, it is our 
understanding that the Justice Department is on the verge of issuing a notice of proposed 
rulemaking. In addition, NMVTIS has been in use among slate auto titling officials but is not yet 
accessible to the public and does not yet include vital data from auto insurance providers 
regarding vehicles the companies declared to be total loss. 

Once NMVTIS is fully operational as Congress intended, it will be of great service to 
prospective used car buyers and to dealers who wish to avoid selling vehicles with significant 
prior collision or flood damage or which were repurchased by auto manufacturers under stale 
Lemon Laws, While NMVTIS has great promise, it does not require the information it provides 
to be physically posted on a vehicle. It would lake a dealer little time to use NMVTIS to 
discover any salvage, flood, or buyback title history and record it on a revised Buyer’s Guide. 
The pre.sence of this information on the Buyer’s Guide would not duplicate NMVTIS in that 
consumers may not be aware of the availability of NMVTIS, but all would see a Buyer’s Guide 

The September 8, 2008 edition of Automotive News reported on the results of a new study that concluded that 
nearly 15% of the 1 ,5 million vehicles that were severely damaged by collisions, bad weather or fire in the first six 
months of 2308 now have clean titles that do not identify that damage. 
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posted on a vehicle offered for sale by a compliant dealer. With such little cost to comply, and 
with such great benefits to the used car buying public, adding these disclosures to the Buyer’s 
Guide would result in an effective and efficient federal double-faceted assault on used car fraud. 

V. Responses to Questions Raised in the Request for Comments 

In its recent rule review notice, the FTC asked for input on a series of questions relating 
to the Rule. The response above relates specifically to the questions raised under the heading of 
“General Issues” in the Commission’s request, especially those concerning a continued need for 
the Rule and how it might be modified to increase benefits to consumers. 

One specific question concerned the value of the list of major vehicle systems and 
possible defects. We view that information to be of very limited value in comparison to past 
vehicle use and history information and urge its deletion. The FTC also inquired about the value 
of the information on the Buyer’s Guide regarding whether any of the manufacturer’s warranty 
remains available. We view that as vitally important to potential buyers and urge its retention. 
We urge that it not be an optional disclosure, but be a mandatory disclosure. Dealers can readily 
learn whether the warranty applies. Frankly, it is a substantial selling point that most dealers 
would desire to feature. 

VI. Conclusion 

The Used Car Rule Buyer’s Guide provides significant information to used car buyers. 
However, it is an outdated and unnecessarily limited tool in that it falls far short of providing the 
information consumers require to avoid being victims of unfair and deceptive practices in used 
vehicle sales. The Commission’s goal should be to use its rulemaking authority to require 
disclosure of materia! information readily available to dealers to help the marketplace work 
effectively and efficiently. Limiting the Buyer’s Guide to warranty information does not achieve 
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that goal, .^mending the Rule to require the Buyer’s Guide to include disclosures regarding 
vehicle history including prior negative title information. Lemon Law buyback, and known prior 
use will do much to deter unlawful conduct and prevent substantial consumer losses. Given the 
serious safely problems with some rebuilt wrecks, it will undoubtedly prevent injuries and save 
lives. We urge the Commission, in the strongest possible terms, to adopt the amendments we 
propose, It is time for the Commission to step up its efforts in this area and we wholeheartedly 
offer our support and look forward to working at your side should the Commission decide to 
upgrade the Rule as we suggest. 


Very truly yours, 



Tom Miller 

Attorney General of Iowa 





Terry Goddard 

Attorney General of Arizona 



Edmund O. Brovvn, Jr, 
Attorney Genera! of California 



Richard Blumenthal 
Attorney General of Connecticut 


Dustin McDaniel 
Attorney General of Arkansas 



John Su’hers 

Attorney General of Colorado 



Joseph R. Biden, III 
Attorney General of Delaware 
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Peter J. Nickies Bill McCollum 
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Thurberl: E, Baker 
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Lawrence Wasden 
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Lisa Madigan Steve Carter 

Attorney General of Illinois Attorney General of Indiana 



Steve Six Jack Conway 

Attorney General of Kansas Attorney Genera! of Kentucky 



James D, Caldwell 
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G. Steven Rowe 
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Douglas F. Gansler 
Attorney General of Marydand 




Martha Coakiey 

Attorney General of Massachusetts 
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Attorney General of Michigan 


Jim Hood 

Attorney General ofMississippi 




Mike McGrath 

Attorney General of Montana 



Lori Swanson 

Attorney General of Minnesota 



Jeremiah W. Nixon 
Attorney General of Missouri 



Catherine Cortez Masto 
Attorney General of Nevada 



Kelly A. Ayotte 

Attorney General ofNew Hampshire 


Gary King 

Attorney General of New Mexico 



Wayne Slenehjem 

Attorney General of North Dakota 



Anne Milgram 

Attorney General ofNew Jersey 



Andrew M. Cuomo 
Attorney General ofNew York 
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Nancy Hardin Rogers 


Attorney Generals of Ohio 



Patrick C. Lynch 

Attorney Genera) of Rhode Island 




Hardy Meyers 
Attorney General of Oregon 



Henry McMaster 

Attorney Genera! of South Carolina 



Larry Long 

Attorney Generals ofSoutli Dakota 



William H. Sorrell 
Attorney General of Vermont 



Robert E, Cooper, Jr. 

Attorney Genera! of Tennessee 
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14 



193 


Attachment A 



August 29, 2008 


Federal Trade Commission 
Office of the Secretary 
Room H-135 (.Annex H) 

600 Pennsylvania Avenue, NW 
Washington, DC 20580 

Re: "Used Car Rule Regulatory Review, Matter No. PO87604 

The International Association of Lemon Law Administrators (lALLA), established in 1997, is 
comprised of members and subscribers from the United States, Canada and Japan. Among its members are 
state consumer protection officials from California, Connecticut, Florida, Georgia, Hawaii, Minnesota, New 
Hampshire, New Jersey, Ohio, Texas, Vermont, V/ashington and Wisconsin. Its mission, in part, is to 
represent the interests of its member agencies on public policy and regulatory issues affecting consumers in 
the marketplace and to promote intergovernmental activities which reduce barriers to cross-jurisdictional 
enforcement of lemon laws. 

lALLA appreciates the opportunity to comment on the Used Car Rule review and has two 
recommendations in response to part one of question 11: "What other changes to the format of the Buyers 
Guide should be considered to increase Its benefits?" First, since the original rule was adopted in 1984, nine 
states, Arizona, Connecticut, Hawaii, Massachusetts, Minnesota, New Jersey, New Mexico, New York and 
Rhode Island, have enacted laws specific to used cars. These laws mandate warranty/lemon law coverage 
periods ranging from 15 days/500 miles to 90 days/4,000 miles for either all vehicles or those sold above a 
certain price or within certain age and mileage limitations. Consequently, a revised FTC Buyers Guide should 
have a box (In a dealer warranty section) to indicate "state warranty law applies" If the vehicle is covered, 
with a space to indicate the warranty coverage period for the vehice. 

Second, all 50 states have lemon laws for new motor vehicles. When a manufacturer reacquires a 
vehicle due to a nonconformity, 41 states require disclosure of said fact to subsequent transferees and 
consumers. Fifteen states, Arkansas, California, Florida, Georgia, Hawaii, Idaho, Indiana, Iowa, Minnesota, 
North Dakota, Ohio, Pennsylvania, South Carolina, Texas and Washington, require the manufacturer to 
warrant the repair of the nonconformity to the first subsequent retail buyer for a period of at least one year 
or 12,000 miles, whichever occurs first. Several manufacturers Issue separate one year/12,000 mile limited 
warranties on their reacquired vehicles regardless of where the vehicle Is resold. 

The rrc Buyers Guide has not tracked these phenomena such that it does not apprise consumers 
who purchase vehicles that were bought back by the manufacturer of that fact or make them aware of 
specific warranty coverage. The Buyers Guides for Maine and Vt/isconsin, approved by the FTC, require that 
manufacturer buybacks be disclosed to prospective consumers. Likewise, a revised FTC Buyers Guide should 
have a box (in a non-dealer warranty section) to designate "manufacturer buyback" and a space to indicate 
the applicable manufacturer warranty coverage period on the nonconformity or the vehicle. 

The current FTC Buyers Guide Is out of sync with the plethora of lemon laws enacted across the 
nation during the past quarter century. It fails to account for the one million plus used cars sold each year 
with statutory warranty coverage. Consumers who buy these vehicles without knowledge of this fact are 
likely to be misled or deceived if the form is left blank or marked "as is." Modification of the form as 
prescribed above would substantially remedy this problem. 
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THOMAS J. MILLER 

ATTORNEY GENf-RAL 


Pepartraetti ai ^uetice 


ADDRESS REPLY TO: 
HOOVER eUlLDlNG 
DES MOINES, IOWA 503^8 
TELEPHONE: 51S^261-S16A 
FACSIMILE; 51SI2Si-^209 


November 21, 2008 


¥ia Electronic Mail 
James Landon 

United Stales Department of Justice 
935 Pennsylvania Ave., NW 
Washington, DC 20535 

RE: National Motor Vehicle Title Information System 

FBI Docket No. 117 

I am writing in response to the request for comments issued by the Department of 
Justice (“DOJ”) in the Federal Register of September 22, 2008, ’ regarding the DOJ’s 
proposed rule to implement provisions of the National Motor Vehicle Title Information 
System {“NMVTIS"). I ■write as tlie primary law enforcement official in the State of 
Iowa whose office handles consumer complaints about used vehicle purchases and 
enforc(!s la'ws designed to protect used motor vehicle purchasers. 

Consumer fraud in used car sales has traditionally been one of the most frequent 
complaints received by state Attorneys General. Our office has long been a national 
leader in connection with the enforcement of state and federal consmiier protection laws 
relating to used car sales. The Iowa Attorney General’s office has very actively enforced 
the federal odometer law against used car sellers who misrepresented vehicle mileage. 


73 Fed. Reg. 54544-54553 (2008). 
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Ix! addition, this office has acted numerous times against dealers and individuals who 
concealed negative vehicle history, such as past damage or salvage history, when selling 
to unsuspecting buyers." Additionally, an administrative rule adopted by this office 
makes it per se deceptive and, therefore, unlawful for used vehicle sellers to misrepresent 
the prior damage or salvage history of a used vehicle.^ The Iowa Attorney General’s 
office also has long supported proposals at the federal level designed to deter used 
vehicle fraud, including NlvIVTIS.^ This is an area we know well. 

Nothing can diminish a vehicle’s value more than prior damage.* A vehicle 
which has incurred past substantial flood, fire or collision damage, no matter how' well- 
repaired, is worth substantially less than an identical vehicle without prior flood, fire or 
collision damage. ^ Market prices for used vehicles are affected by information. 
Consumers have made it clear they either do not wish to purchase vehicles they know 
incurred prior substantial damage or, if they are willing to buy, will not pay close to pre- 
damage value. The popularity among consumers of vehicle history information services 


^ Iowa Code sociioji 32 1,69 requires used vehicle sellers to provide buyers with written disclosui’es of 
prior damage and salvage history. Violations, per se. are violations of the Iowa Consumer Fraud Act, a 
law enforced by the Attorney General that empowers this office to seek consumer reimburseraent and civil 
penalties, costs and injunctive relief against vehicle sellers. 

’ 61 IAC27,1 and27'2. 

Iowa Consumer Protection Division Director Bill Branch has submitted congressional testimony on 
various occasions relating to auto damage and salvage fraud issues since 1994, including: 1994 testimony 
to the House Commerce Committee’s Consumer Protection Subcommittee; 1996 testimony to the House 
Commerce Committee’s Subcommittee on Commerce, Trade and Hazardous Materials; 1997 testimony to 
the Senate Commerce Committee; and 2005 testimony to the Senate Commerce. Science and 
Transportation Committee’s Subcommittee on Consumer Affairs, Product Safety and Insurance. 

® Prior salvage history may mean the vehicle has little or no value. Prior salvage history may result in a 
vehicle being uninsurable, in voiding the manufacturer warranty, and may result in the vehicle being unsafe 
to drive if collision damage was poorly repaired. Automobile Fraud, National Consumer Law Center 
p. 354, 3'" Ed., (2007). 

The following appeared on August 29, 2008, in the Q&A section of the website of the Kelly Blue Book 
vehicle valuation seivice, ww'w.kbb.com : “My car is in good condition, but has a ‘salvage’ title. How docs 
that affect the value? A salvaged, reconstructed or otherwise ‘clouded’ title has a pennanent negative 
effect on the value of a vehicle. The industry mle of thumb is to deduct 20% to 40% of the Blue Book 
value, but salvage title vehicles really should be privately appraised on a case-by-case basis in order to 
detennine their market value.” In the experience of the Iowa Attorney General’s office, average lost retail 
value is generally higher than the 20% to 40% range stated above. 
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such as CARFAX and AutoCheck is a testament to the effect damage infomaalion has in 
the marketplace. 

The market devalues these vehicles because consumers do not trust them to be 
mechanically and structurally sound or safe. The auto manufacturers show their distrust 
of them by voiding manufacturer warranties for vehicles with prior major collision or 
flood damage.^ 

States have responded to this concern by adopting laws requiring disclosures by 
vehicle sellers of infonnation relating to prior collision or flood damage, including of title 
histories reflecting prior salvage or flood status and, in some cases, dollar amounts of 
damage.* Congress recognized the import of this infonnation by requiring the 
establisbnent of NMVTIS as part of the Anti-Car Theft Act of 1 992.® The Department 
of Transportation failed to implement NMVTIS by the 1 996 due date, as required by the 
Anti-Car Theft Act, and Congress transferred responsibility for NMVTIS to the Justice 
Department in the Anti-Car Theft Improvements Act of 1 996. 

I strongly support DOJ’s proposed rule. The rule is well crafted to achieve 
Congress’ intent in establishing NMVTIS, as you stated it in your notice of proposed 
rulemaking, to provide an electronic means for verifying and exchanging motor vehicle 


’ Ford 2008 Taurus Mode! Owner Manuals provide as follows: 'The New Vehicle Limited Warranty 
does not cover: . . . vehicles that have ever been labeled or branded as dismantled, fire, flood, jimk, rebuilt, 
reconstructed, or salvaged; this will void the New Vehicle Limited W:irtanty,” 

Chrysler tnclirdes the following in the warranty information it has posted online for the Chrysler 2007 
300 model: “A vehicle has no warranty coverage of any kind if; * the vehicle is declared to be a total loss 
by an insurance company; • the vehicle is rebuilt after being declared to be a total loss by an insurance 
company; or • the vehicle is issued a certificate of title indicating that it is designated as ‘salvage,’ ‘junk,’ 
‘rebuilt,’ ‘scrap,’ or some similar word. DaimlerChrysler will deny warranty coverage without notice if it 
learns that a vehicle is ineligible for coverage for any of these reasons.” 

* Examples include; Colo. Rev, Stat. § 6-1-708; Haw. Rev. Stal. § 481J-4; Iowa Cods § 321,69; Me, Rev. 
Stat. Ann, Tit. 10. § 1475(2-A);'Mass. Gen. Lawsch. 90, § 7N 1/4(8); N.C. Gen. Stat. § 20-71,4; and, 

S.D. Codified Laws §§ 32-3-51.S to 32-3-51.9, 32-3-51.18. 

* Pub. L 102-519, §§ 202-04 106 Stat. 3390-93 (1992). The system did not carry the NMVTIS name until 
the passage of the 1996 legislation cited in footnote 10. 

Pub, L. 104-152, § 2-3, 1 10 Stat. 1384 (1996) 
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title, brand, and theft data among motor vehicle administrators, law enforcement officials, 
prospective purchasers and insurance carriers. 

NMVTIS has been in use among state auto tilling officials for some years. To 
date, however, the success of NMVTIS has been hampered by lack of data and lack of 
access for consumers and others who would benefit greatly from the information 
contained in the data base. Insurance companies have not been supplying information 
about vehicles they total and take ownership of, and not enough states are supplying data. 
Therefore, while NMVTIS cuixenlly is of significant benefit to law enforcement, it has 
not yet approached its full potential. Once insurance data is routinely supplied, the vast 
majority of states (if not all) are supplying data, and consumers have access at little or at 
nominal cost, NMVTIS will finally realize its great value to the vehicle marketplace. 

Prospective vehicle purchasers, whether individuals, businesses or agencies, need 
information in order to make informed choices about whether to purchase a particular 
used vehicle and how much to pay for it. The marketplace doesn’t lead to efficient 
pricing unless buyers can be made aware of and take into account material information 
that will determine tlie market value of a particular vehicle. Nothing can diminish the 
market value of a motor vehicle more than prior collision, fire, water or flood damage.'' 
Many vehicles considered to be total loss vehicles by insurance companies do not result 
in the issuance of state auto salvage titles. This rule helps plug that major gap by 
requiring insurance companies to report totaled vehicles including those of the current 
model year or any of the four prior model years. Many insurance companies already 
report this data to an industiy data base maintained by the National Insurance Crime 

" We were very pleased to see dinrinished value included in the calculation of "total Ios.s" in the proposed 
rule. DOJ must resist any suggestion to delete it from this definition. It is a key component of vehicle 
market values. 
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Bureau. Therefore, complsdng with this proposed rule should be result in any significant 
cost increase for industry. It is unfortunate that the feders.l law does not require including 
older vehicles, but I strongly support DOJ’s strong encom'agement in the rulemaking 
notice that insurance carriers report salvage and junk vehicles regardless of model year.’" 

I also strongly support DOJ’s inclusion of lenders who are financing the purchase 
of autos, and auto dealers, among those who may access vehicle information through 
NMVTIS. Lenders have a strong interest in financing vehicles purchased at their true 
retail values, and generally would not want to find themselves in the position of having 
made a loan for a sum greatly exceeding a vehicle’s true retail value, resulting in the loan 
being substantially undersecured. Honest car dealers have: a strong interest in not giving 
greater value for a vehicle taken in trade or purchased at auction than its true worth, or of 
being accused by their customers of selling vehicles without disclosure of past history 
that diminishes market value, resulting in delrauded customers. Thus, enabling lenders 
and car dealers to have access to NMVTIS will help ensure that consumers do not 
unwittingly purchase one of these vehicles. 

I was heartened by the inclusion of salvage pools as mandatory reporters to 
NMVTIS. This requirement will help close a significant loophole in the used vehicle 
marketplace and further deter fraudulent used car sales, vehicle theft, and vehicle part 
theft. 


I also strongly encourage DOJ to review the comments of the National Association of Attorneys 
General submitted Nov. 1 9, 2008 to the Federal Tiade Commission in response to its request for input on 
its Used Motor Vehicle Trade Regulation Rule, wherein 42 Attorneys General, led by this office, 
encouraged tlie FTC to require that its “Buyers Guides" tliat used car dealer are required to post on used 
vehicles offered for sale include vehicle history disclosure concerning past salvage, flood or collision 
damage and manufacturer repurchase under a state Lemon Law. The Buyer's Guide notice is required, 
regardless of vehicle age. 
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I also appreciate DOJ’s proposal to make NMVTIS information available to law 
enforcement officials at no cost. Pursuing vehicle theft and auto title fraud is a big task 
and requires a team effort across agencies at all levels of govemment. Our success in this 
vital effort depends on enabling all levels of law enforcement to have swift and cost-fi'ee 
access to the system. 

Finally, while I understand the need for the NMVTIS program to be self- 
sustaining, given the vital importance of the information NMVTIS conveys to consumers, 
I strongly encourage DOJ and the NMVTIS operator to minimize to the greatest extent 
possible any cost to consumers for accessing the data base. Those consumers who ai'e 
most in need of the information NMVTIS can convey may tend to be in lower income 
brackets and having to pay for tins key infonnation will deter some from seeking it. For 
this S3^tem to work, it has to be accessible for those who need it the most. 

Thank you for this opportunity to comment regarding this proposed rule. I ■ 
strongly support it and offer whatever assistance our office can provide to DOJ as it 
finalizes the rule and begins implementation. NMVTIS is incredibly important to our 
ongoing local, state and federal efforts to deter fraudulent used car sales practices and 
auto theft. The improved safety of consumers and their families, and tlie savings that 
consumers, auto dealers, and lenders will realize from the greatly enhanced transparency 
this rule will facilitate, demonstrate the extraordinary importance of this rule. 


Very Truly Yours, 



Tom Miller 

Attorney General of Iowa 
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Mr. Rush. To all the witnesses, we certainly hope that the 
NMVTIS system will he a useful system when it is fully imple- 
mented but it is only available online. Its use will be limited. A 
shopper comparing several cars at a used car lot may not be able 
to leave the lot, find a computer and log on to access information 
about the different cars. At some point buyers may not have a cred- 
it card to even pay for this report. Now, several of you mentioned 
in your testimony the value of having this information available to 
buyers at the time of the sale, and I would like to explore for a cou- 
ple moments how this can be done. 

Ms. Shahan, you recommend that adding National Motor Vehicle 
Title Information System information to the buyer’s guide that is 
currently required to be posted prominently on the car, that this 
will help. Is my assessment of what you recommended, is that cor- 
rect, and can you explain why this is the right place for this infor- 
mation to be displayed on the vehicle? 

Ms. Shahan. Yes, Chairman Rush, you are totally right. We 
strongly recommend and we have for a long time that there be dis- 
closure on the used car buyer’s guide and it won’t apply to cars 
that are private-party sales but we believe that consumers have a 
different expectation. When you walk onto a car lot and you are 
buying a car from a licensed dealer, you tend to think that it is dif- 
ferent from buying from Joe Schmoe on the street. So since 1985, 
the Federal Trade Commission has required all used car dealers in 
the country to post a used car buyer’s guide on the car. It is very 
minimal in the level of protection it gives consumers now. It could 
be far more valuable if it also included whether the vehicle was in 
the National Motor Vehicle Title Information System as having 
been salvaged, and, you know, if I had my way, actually those cars 
would be segregated on the car lot and like cordoned off so that 
they are not mixed in with other cars. Because these are cars that 
overwhelmingly with very rare exceptions pose a real safety hazard 
to the public. They may have bent frames. The Katrina cars, the 
flood cars, if they are saltwater flooded, all the electronic systems 
in those cars are going to corrode. They are basically rotting from 
the inside out. There is no way they can possibly be made safe, and 
a car with a bent frame, if it is an SUV, it is very likely to roll 
over in an emergency braking situation or even just in normal use 
if it is in a subsequent collision. The cars today are built with 
unibody construction so that they in order to protect you have to 
have some structural integrity, and if they have already been in a 
crash severe enough that they had to be totaled, chances are very 
good that they don’t have that same structural integrity. 

Mr. Rush. Thank you very much. I really appreciate your an- 
swer. 

Let me move on to Mr. Burch. Mr. Burch, you noted that DOJ 
is exploring methods of access that do not rely on the Internet or 
credit cards. Would you please care to elaborate? 

Mr. Burch. I will. Thank you, Mr. Chairman. We have talked 
with each of the consumer access providers that are currently mak- 
ing access to NMVTIS available to see if they have the business 
processes established to accept requests for payment via mail 
where it could be provided via check, et cetera, or some other type 
of payment process that does not involve commercial credit. They 
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are looking into that and have promised to get back to us, but we 
are also looking at other options as well. In particular we know 
that some of the nonprofit organizations that are dedicated to ad- 
dressing these kinds of issues specifically, particularly the con- 
sumer organizations, we have asked that they consider being a con- 
sumer access portal provider. We would like to facilitate that. Addi- 
tionally, we have asked the States to consider being a consumer ac- 
cess portal provider where consumers can walk up to the counter 
and pay for and request a NMVTIS search there in person, which 
clearly would not require credit. So we are looking at all of those 
options. 

Mr. Rush. Thank you. 

Mr. Whann, in your testimony you express some concerns about 
including NMVTIS information in the buyer’s guide, arguing that 
dealers could be liable for gaps in the NMVTIS database. First of 
all, is that correct, and would you please explain it more? 

Mr. Whann. Yes, Mr. Chairman. I think everyone can agree that 
a car that has been damaged and been repaired improperly is un- 
safe and shouldn’t be on the road, and cars that have been in a 
flood or had saltwater damage, that is the most insidious. The 
problem isn’t necessarily with the disclosure of the information but 
the problems it causes. If NMVTIS was a database that was com- 
prehensive and everyone had access to it, dealers would be happy 
to pass on the information that is available to them. The unfortu- 
nate reality is, is this database is being updated on an ongoing 
basis so when a dealer takes a car in on trade or purchases one 
and completes the FTC sticker, that information might be accurate 
at that time and the very next day may be inaccurate. We also 
have concern that consumers would rely too heavily at this point 
on information that is not going to be complete and therefore if a 
statement posted on the motor vehicle is there, it is going to be 
considered an advertisement under the State’s unfair and deceptive 
practices act and the dealer is going to be liable for the untruthful- 
ness of the report that they can’t control. I think NMVTIS is a very 
useful tool and I think there will come a day when there will be 
access and we can talk about that type of disclosure. We just don’t 
think we are here yet. 

Mr. Rush. Thank you very much. 

My time is up, so I will now recognize the ranking member, Mr. 
Radanovich, for 5 minutes for purposes of questioning the wit- 
nesses. 

Mr. Radanovich. Thank you, Mr. Chairman, and good morning 
to all the witnesses. Thank you for your testimony. It is a pleasure 
to have you here today. 

I am going to start off with you, Mr. Waldron, if I may. I have 
a couple questions about NMVTIS and how you being somebody 
who is in the business as well and the relationship that you might 
have with that reporting system. What would be the NMVTIS sys- 
tem, what would it do to existing contracts that you have to pur- 
chase data from States, salvage yards and insurance companies? 

Mr. Waldron. At this point we are continuing to work with the 
States and all of those companies and we don’t see a specific dif- 
ference under NMVTIS itself. The total-loss disclosure, on the other 
hand, would give us the ability if we can get that on a consumer 
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basis, you know, to put that out into our Auto Check Vehicle His- 
tory Report so that would be very helpful for us. 

Mr. Radanovich. I think what you would like to see if NMVTIS 
can be a resource to you, for you to be able to gather the informa- 
tion just as much as you gather the information from the State of 
California or from salvage yards or the like. Is that correct? 

Mr. Waldron. That is correct. NMVTIS would in doing that 
make a good source of information. We have in the past, you know, 
as you mentioned earlier, filled that void. For example, after Hurri- 
cane Katrina we put out a free database so that consumers could 
check to see if their vehicle that they might consider purchasing 
had been in the hurricane zone at the time of the hurricane. That 
was before the States or insurance companies or anybody else could 
do anything. At least we could offer consumers a level of protection 
to say check this for free and see if this vehicle might have been 
here for them to ask more questions. 

Mr. Radanovich. Do you view NMVTIS as being a threat to your 
private enterprise or 

Mr. Waldron. As it is written we do not view NMVTIS being a 
threat because we provide a lot more information. Should NMVTIS 
continue to morph into something larger and larger and larger, it 
could certainly become competitive with what we are doing in the 
private sector. 

Mr. Radanovich. Very good. Thank you, sir. 

Mr. Whann, a couple of questions. What cost do you or the manu- 
facturer bear for compliance due to State and federal laws, and 
does the consumer bear these costs in the sale price of the vehicle? 

Mr. Whann. Well, I think any costs obviously that relate to com- 
pliance with those type of issues at some point are going to be 
rolled into the cost of doing business. So there are some costs such 
as title and filing fees and some of those type of things that are 
directly passed on to the consumer. When we talk about things like 
documentary fees, most of those are established by State laws ex- 
cept those that don’t have caps and therefore that is like any other 
charge that could be levied 

Mr. Radanovich. That is a vote call. You can choose to talk 
through it. 

Mr. Whann. OK. Thank you. 

Mr. Radanovich. It goes on all the time. 

Mr. Whann. So those charges are not passed on but I will tell 
you, with the amount of regulation that has been placed upon car 
dealers in particular, Gramm-Leach-Bliley Act, the safeguards rule, 
the red flags rule, the cost of compliance today is immeasurable. 
You couldn’t go and put a dollar amount on it. Cost of compliance 
is cost of doing business and it is not directly passed on to the con- 
sumer but realistically speaking, it is included in the cost of doing 
business. 

Mr. Radanovich. Can you give me too a sense of how much the 
consumer pays in State and local taxes and fees in the average 
purchase of a car? Can you give me a ballpark figure? 

Mr. Whann. It varies across the country. I know that in some 
States documentary fees are less than $100. In probably the vast 
majority if you looked at an average, it may be in the $250 range. 
There are some that don’t cap them and, you know, we have heard 
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some researcher testimony today that it could run as high as $400 
to $700. I don’t have any research to suggest that. You know, taxes 
obviously, the sale tax on the car, and then title and filing fees are 
usually, I will say nominal in the terms of thousands hut when you 
are buying a car, every $10 or $20 bill in there if you can’t afford 
to buy the car obviously is significant. 

Mr. Radanovich. Thank you, Mr. Whann. 

I have one more question for Ms. Harrington. Is the FTC 
equipped with the manpower to enforce its Used Car Rule or is en- 
forcement better left up to the States? 

Ms. Harrington. Well, as I indicated, the FTC has partnered 
from the beginning with the States and it really depends I think 
on the market and the size of competitors in the market as to 
whether it makes best sense for State and local government to take 
the lead or the FTC. In Chicago, for example, for a long time we 
have partnered with the commissioner of consumer services and 
sometimes with the State of Illinois Attorney General Office’s to 
join forces for Used Car Rule enforcement. 

Mr. Radanovich. Last question is, are violations of the Used Car 
Rule a problem of national scope or so widespread in nature that 
it fits into the FTC’s prioritization? 

Ms. Harrington. No. 

Mr. Radanovich. Thank you, Mr. Chairman. 

Mr. Rush. There is a vote going on right now. We have 12 min- 
utes and 20 seconds unless we want to proceed to Ms. Schakowsky 
for 5 minutes. The chair does intend to have a second round of 
questions if members would want to return. But there is a vote. I 
think there will be four votes in succession, so the chair will recess 
the subcommittee and then come back for an additional round of 
questions if we don’t complete the first round before we have to de- 
part for votes. 

The chair recognizes Ms. Schakowsky for 5 minutes. 

Ms. Schakowsky. Thank you, Mr. Chairman. 

Ms. Harrington, you said in your testimony that the Commission 
will give careful consideration to all comments and suggested 
amendments to the Used Car Rule as it determines next steps. 
Have you heard anything today in the testimony that would sug- 
gest that there ought to be changes to the rule? 

Ms. Harrington. What we have heard today I think is reflected 
in the comments that we have received so I haven’t heard anything 
today different than what we have seen in the comments. 

Ms. Schakowsky. And so what is it that you might be contem- 
plating changing in the Used Car Rule? 

Ms. Harrington. Well, there are questions that we always look 
at when we do a rule review about whether there are changed mar- 
ket conditions that should require consideration of additional provi- 
sions in a rule. There are questions about whether the rule is need- 
ed, is this the best approach. You know, when we do rule reviews, 
we start with a very basic question about 

Ms. Schakowsky. Well, let us see if there are other concrete sug- 
gestions here about changes to the rule so we are sure that if there 
is anything new you have gotten it. 

Mr. Van Alst? 



207 


Mr. Van Alst. Yes. Thank you. There are several changes that 
we certainly recommend and we have submitted comments on be- 
half of our low-income consumers for changes that we think would 
be most effective in the Used Car Rule. You have already heard 
today that there is a very urgent need to make sure that the re- 
sults of the NMVTIS would be available to consumers at the time 
that they are looking at buying a car and the best place to do that 
is to have it directly on the car. Currently the Used Car Rule 
doesn’t really disclose much about the car other than the existence 
of the warranty and certainly even NIADA previously in its com- 
ments earlier back in the early 1980s on the Used Car Rule said 
that there would be a fair balance for dealers to disclose known de- 
fects to consumers as part of the Used Car Rule so certainly what 
we see here is a lack of balance of information, things that the 
dealers know and the consumers don’t, and so if we could make 
that a part of the disclosure to make sure that if the dealer knows 
there is a defect with the car they ought to go ahead and disclose 
that at the time that they are selling the car. 

Ms. ScHAKOWSKY. So that seems to be a common theme of what 
information ought to be available on the car, and I imagine a num- 
ber of the comments include that. Is that something that you are 
considering putting in the rule? 

Ms. Harrington. Certainly. 

Ms. ScHAKOWSKY. Let me ask about other federal issues that we 
could address, minimum standards nationwide, for example, for 
title brands. A State like Arizona might not have a title brand for 
flood damage obviously. It is not a common reason for cars to be 
destroyed in that State. But the absence of a flood brand made 
such States ripe for title washing after Hurricanes Rita and 
Katrina. Let me ask Ms. Shahan, do you believe that there should 
be minimum standards across the States for signing the title 
brands most important to consumer safety? 

Ms. Shahan. I think that is a complicated issue, and I wish I 
had a simple answer for you but, you know, the title brand is not 
that helpful for consumers frankly because consumers usually don’t 
see the title before they buy the car. Most consumers are getting 
a loan so the title goes to the lien holder and the disclosure to con- 
sumer, really, you know, having it on the car buyer guide is far 
more useful. And what we are hoping is with NMVTIS, since insur- 
ers are going to be providing data on all the cars they total, regard- 
less what is on the brand and there are some insurers, you know, 
who have violated the law and not properly branded titles even 
when they are supposed to, if they are captured in NMVTIS any- 
way, then a lot of these problems about title washing across State 
lines or lack of uniformity get addressed because you have uni- 
formity by virtue of having uniform access to the same information 
regardless what goes on with the brand, and that is one reason we 
felt so strongly about having DOJ issue the rule, and frankly we 
are not really anxious to have DOT and NHTSA get in on the act. 
We believe that properly DOJ should keep that program and keep 
implementing it, and if we want to tweak the law and tighten the 
timeframe for insurers to report the data to NMVTIS, great, let 
DOJ handle that. 

Ms. ScHAKOWSKY. That is helpful. Thank you. 
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Thank you, Mr. Chairman. 

Mr. Rush. Mr. Sarbanes, you are next. However, we have about 
6 minutes, 41 seconds. If you want to, the chair will wait with you 
for 5 minutes. 

Mr. Sarbanes. OK. I will go ahead. I will try to dash over there. 

Mr. Rush. Mr. Sarbanes is recognized for 5 minutes. 

Mr. Sarbanes. Thank you, Mr. Chairman. 

I am most interested in the financing part of the discussion that 
you presented today and I would ask you, Ms. Shahan and Mr. Van 
Alst to maybe describe what you view as the most egregious prac- 
tices when it comes to the financing of autos. 

Mr. Van Alst. Sure. I would be happy to. Obviously many of 
these practices are difficult to easily describe but there are a few 
that I think in just a sentence or two I can explain to you. We see 
a lot of the same things happening in car finance that we have 
seen create such problems in the home mortgage industry. We have 
seen when someone goes in to buy a car, there is fraud involved 
in the applications, there is fraud involved in the amount of the 
down payment that is represented to the lender, and the reason all 
this arises is because the incentives are so skewed. The incentive 
for the dealer is to get this deal done and especially if they can get 
a kickback from the lender if they can increase the amount of the 
interest rate, they make more money. They don’t have any interest 
in whether or not the consumer can actually pay for this car. So 
obviously their incentive is to get the deal done and it really ham- 
pers any efforts to try to make sure that there is a fair transaction. 
The same way that appraisers, you know, created false appraisals 
in the mortgage industry created such a problem, a lot of the cur- 
rent flaws in trying to get accurate information about these vehi- 
cles, whether or not there is damage, creates the same problem in 
this instance. If you buy a car with significant damage that you 
aren’t aware of, well, it is really going to make you either unable 
or less likely to make your payments, you know, six months down 
the line when the car either doesn’t run or you have had an acci- 
dent because of the frame damage. 

Mr. Sarbanes. Who are the financing companies that are doing 
this? Describe some of the financing entities that are in the mix 
here. 

Mr. Van Alst. There is a range. There are some very large na- 
tional financing companies which were predominantly the defend- 
ants in the class action lawsuits that I mentioned that we had re- 
garding dealer markups and their disparate racial impact where 
they were charging higher dealer markups to African-Americans 
and Latinos but then there are also a number of regional finance 
companies that do a smaller business and then as was alluded to 
earlier, there are also the buy-here, pay-here places where the 
dealer is financing the purchase of the car there on the lot and 
there the business model really is to try to get a down payment 
that is the full price of the car and any payment the consumer 
makes is kind of gravy. 

Mr. Sarbanes. Are those finance companies packaging those 
loans and selling them up the line like we have seen in the mort- 
gage industry? 

Mr. Van Alst. They definitely are. 
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Mr. Sarbanes. And where are they selling them? 

Mr. Van Alst. They are securitized and sold on Wall Street the 
same way that the mortgages are. 

Mr. Sarbanes. Have you seen any evidence as we saw in the 
home mortgage industry of people at the higher levels putting pres- 
sure, having an appetite for those securitized loans that translated 
into these financing companies going out and looking for more 
subprime borrowers? 

Mr. Van Alst. That is the business model pretty much, yes. 

Mr. Sarbanes. Well, I mean, I am going to cut short my ques- 
tioning so we can get over to vote but my interest is in the hidden 
hand here, and we can focus a lot on the consumer protections that 
are required for that, you know, on the car lot transaction and 
those are very important, but when it comes to this subprime cul- 
ture and the predatory lending that goes on, you can trace it back 
or you can trace it up to players who would probably have familiar 
names based on the inquiries we have made into the home mort- 
gage arena, and I am very curious to see where the fingerprints of 
this hidden hand are, and we are seeing it in the auto industry as 
we saw in the home mortgage industry and there is probably other 
places as well and so the inquiries will continue. 

Thank you, Mr. Chairman. 

Mr. Rush. The chair thanks the gentleman. The chair will invite 
the witnesses if they will remain, we have a series of about four 
votes, and when we come back we will conclude the first round and 
then if there is interest we will have a second round of questions. 
So I would just beg you to please remain with us for a while. 
Thank you so much. 

The committee stands in recess now. We will convene 15 minutes 
after the last vote. 

[Recess.] 

Mr. Rush. The committee will be called back to order. Again I 
want to thank the witnesses for your patience, and now without 
any further delay, Ms. Sutton, you are recognized for 5 minutes of 
questioning. 

Ms. Sutton. Thank you, Mr. Chairman. 

Mr. Burch, as I indicated in my opening statement, Ohio is fully 
participating in the National Motor Vehicle Title Information Sys- 
tem but under the rules. States aren’t required to fully participate 
until January 1, 2010. Do you expect that all 50 States and the 
District of Columbia to be in the system by January of 2010? 

Mr. Burch. Yes, ma’am, that is our expectation at this time. We 
had conversations with States and I know that some of the States 
have concerns about meeting that date but we have assured them 
that we will work with them, make it a priority to work with them 
to meet that date. 

Ms. Sutton. And just so I can get a little bit more clarification, 
there are 10 States described in your testimony as in development. 
Can you just tell me what that means, where things stand? 

Mr. Burch. Yes, ma’am. In development means that these States 
have established a timeline for establishing their participation ei- 
ther at the data provision level or their full participation. They 
have established a timeline. They have identified resources and are 
actively working towards meeting those goals and so my under- 
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standing is that some of those — I apologize. Are you asking about 
the gray States in development or the 10 States in development or 
the States that are not participating? 

Ms. Sutton. The 10 States that are in development and then of 
course there are 14 that aren’t participating at all, so I want to 
know about them both. 

Mr. Burch. OK. So the 10 states in development have identified 
a timeline, they have identified the resources. They are working to- 
wards participation. That is my understanding that as soon as — 
within the next 90 days some of those States may have completed 
some of the initial processes and their data may begin to be con- 
tributed to the system. In terms of the 14 that are not partici- 
pating, as I mentioned previously, we have had conference calls 
and meetings with a number of those States and we are now in the 
process of arranging individual conference calls and consultations 
with those States to identify in which ways we can be helpful to 
them in meeting the January 1, 2010, deadline. I also expect that 
some of those States may have submitted a proposal. We recently 
had a solicitation on the streets to provide some funding support 
for States that are not participating to bring them online, and it 
is my understanding that some of those States may have also ap- 
plied for those funds. 

Ms. Sutton. And what about California, who is providing data 
to the system but not allowing it to be shared with the public? 

Mr. Burch. That is something that we are working on on a daily 
basis right now with the point of contacts in the California Depart- 
ment of Motor Vehicles. I think it has been mentioned already, this 
is the subject of a federal district court order that requires us to 
work together with California and with the plaintiffs in the litiga- 
tion to try to resolve these issues. Right now our timeline is to have 
these resolved by the end of this month. 

Ms. Sutton. OK. And if I could just move quickly, Ms. Har- 
rington, I am a bit perplexed by some of the answers that you have 
given to questions earlier in the discussion. Following up on Ms. 
Schakowsky and some other things that I have heard here, the 
Used Car Rule does not require the disclosure of the condition or 
history of the vehicle even if the dealer is aware of specific defects, 
correct? 

Ms. Harrington. Right. 

Ms. Sutton. OK. And last year the FTC sought public comment 
regarding the Used Car Rule, and in your testimony you state that 
the Commission is currently giving careful consideration and you 
restated that here again when you were asked about if you heard 
anything here today, and of course then Mr. Van Alst gave us a 
lot of information here, whether or not you heard anything here 
that would change or add to your determination, and I didn’t really 
understand your answer. You just said we consider a lot of things, 
and I guess I am just perplexed about, you know, the comment pe- 
riod closed 4 months ago. What is your timeframe for making a de- 
cision? 

Ms. Harrington. This is a rule review. It is not a rulemaking. 

Ms. Sutton. OK. 

Ms. Harrington. The timeframe, I would expect that there will 
be a recommendation for the Commission shortly. The require- 
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ments for rulemaking under the Federal Trade Commission Act are 
not the same as the requirements for rulemaking that most agen- 
cies use under the Administrative Procedures Act. The Federal 
Trade Commission Act has very cumbersome and slow procedures 
in it and so I can’t give you a timeline if the Commission should 
commence a rulemaking because 

Ms. Sutton. OK, but when are you going to make decisions 
about the comments that you received? 

Ms. Harrington. Well, as I said, the staff should have a rec- 
ommendation for the Commission I would think within the next 
month. I am not the Commission so I can’t say when it will make 
decisions. But what I want to caution on is that the provisions in 
the Federal Trade Commission Act that govern rulemaking are 
such that, for example, in the original rulemaking under the Used 
Car Rule, that went on for years because interested parties have 
a right to request hearings, and then the Commission has to con- 
duct hearings in numerous locations and make available for cross- 
examination all interested parties. 

Ms. Sutton. And Mr. Chairman, I know I am out of time but I 
am hoping that we will have opportunity to follow up. Thank you. 

Mr. Rush. There will be a second round of questioning. 

The chair now recognizes the gentlelady from California, Ms. 
Matsui. 

Ms. Matsui. Thank you, Mr. Chairman, and thank you very 
much for calling today’s hearing. I would like to thank today’s pan- 
elists for sharing their expertise with us today and I especially 
would like to welcome Rosemary Shahan to our panel. She comes 
from Sacramento, and her organization. Consumers for Automobile 
Reliability and Safety, is well respected and widely viewed as one 
of the country’s leading voices on car condition issues, and I am 
really happy she is here today. 

One of the questions I wanted to ask was about subprime car fi- 
nancing. My home district of Sacramento is among the hardest hit 
cities by home foreclosures, and unfortunately, like many of our 
homeowners, California car buyers are also victim to predatory car 
financing loans. Many consumers were steered into subprime car 
loans. I understand that some auto financing practices closely re- 
semble the predatory lending practices that have affected so many 
homeowners. Thus I think this is a good opportunity to shed light 
on how these issues are intertwined. 

[The prepared statement of Ms. Matsui follows:] 
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Hon. Doris O. Matsui 

Member of Congress 

wivw.house.gov/matsui/ Serving California’s 5th District 

FOR IMMEDIATE RELEASE CONTACT: Alexis Marks or Mara Lee 

Thursday, March 5, 2009 (202) 225-7163 

Rep. Doris Matsui Advocates for Increased Consumer Protection in 
the Used and Sub-Prime Car Market 

Calls for Full Disclosure to Consumers of Financial Terms 

WASHINGTON, D.C. - Rep. Doris Matsui (CA-05) spoke at the Commerce, Trade, and 
Consumer Protection Subcommittee Hearing today on the topic of “Consumer Protection in the 
Used and Subprime Car Market.” Below are her remarks as prepared for delivery: 

“Chairman Ru.sh, thank you for calling today’s hearing. I applaud your leadership on this issue. 

I look forward to working closely with you - and with all the members on this Committee - on this 
issue. 

“I would also like to thank today’s panelists for sharing their expertise with us today. In particular. 
I’d like to welcome Rosemary Shahan to our panel today. Ro.semary’s organization, the 
Consumers for Auto Reliability and Safety, is based in my home di.strict of Sacramento, Rosemary 
is widely viewed as one of the country's leading voices on ‘car condition’ issues and on the many 
challenges facing the used and subprime car market in general. 1 am confident that Rosemary will 
provide us with a better understanding on how this subcommittee should move forward to protect 
and provide safeguards for consumers when they purchase used cars. 

“As we know, for a majority of Americans, a car is a necessity. To highlight this fact, a recent 
study conducted by the U.S. Department of Transportation found that 91 percent of adults 
commute to work using a personal vehicle. Nowhere is that more evident than in California. . .as 
my state is home to the mo.st vehicles of any state in the country. 

“Unfortunately, many car buyers have fallen victim to many of the same subprime, predatory 
lending practices that have caused so many home foreclosures. . . and our cunrent economic 
recession. 

“California is also home to a great number of cars in poor or imsafe condition. In the aftermath of 
Hurricanes Katrina and Rita, California received an influx of flood-damaged cars from the Gulf 
Coast. Many consumers who bought such damaged cars did not know about the cars’ history. 

This is the case for far too many consumers. It is unacceptable. 

“In today’s economic recession, more and more Americans are buying used cars, it is imperative 
that consumers have full disclosure of their financial terms and the ‘true’ condition of their car. 

“I look forward to hearing from today’s witnesses about how we can advance consumer 
protections that are effective and efficient for car buyers. Thank you again for your leadership on 
this issue, Mr. Chairman.” 

### 
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Ms. Matsui. Ms. Shahan, what are the parallels between the 
problems we have been seeing in the mortgage industry and the 
auto loan financing industry? 

Ms. Shahan. Thank you very much. There are many parallels 
between home mortgage lending practices and car lending prac- 
tices, and one of the biggest things that they have in common is 
that there is an incentive to get consumers into loans that aren’t 
really in their best interest or don’t appropriately reflect their cred- 
it worthiness and there is a disparity very often in auto loans be- 
tween the rate that consumers should get, which is the buy rate 
for the car, the rate that they actually qualify for based on their 
credit, versus the rate that they are given because there is a hid- 
den undisclosed charge for the consumer in the form of what is 
known as the dealer markup and it is very similar to what you 
seen in home mortgage lending where the brokers have an incen- 
tive for raising the interest rate, and the dealers have actually 
made this a major profit center for them, and part of why it is such 
a problem for consumers is that it is not disclosed and the Federal 
Reserve found that even when there is some form of disclosure re- 
garding this, that it is confusing to consumers, it doesn’t work. We 
would like to see it just flat out prohibited because there is a con- 
flict of interest there that consumers don’t perceive, and very often 
they are led to believe that this is the best rate they could qualify 
for and they are sometimes flat out told we shopped you around for 
credit and this is the best rate you could get when it is not. 

Ms. Matsui. Well, thank you. 

Mr. Van Alst, I understand that some are suggesting that the 
government create a data collection system to track for auto financ- 
ing loans. What uses would such a system serve? 

Mr. Val Alst. Numerous uses. One of the problems we have, as 
Rosemary Shahan pointed out, is that consumers don’t realize 
when this happens to them. They don’t know that they are the vic- 
tim of a consistency between the lender and the dealer, and also 
those of us that are trying to combat this practice and trying to 
make sure that minorities aren’t especially harmed by this practice 
by even higher dealer markups, it is very difficult to do that. In 
fact, I mentioned earlier that NCLC had been involved in some 
cases regarding this very issue and I would point out, those were 
the first sort of private enforcement cases regarding disparate im- 
pact under the Equal Credit Opportunity Act in 30 years, and the 
reason we don’t see that happen more often is because it is incred- 
ibly difficult. You can’t just have sort of anecdotal evidence and 
show that there is a discriminatory impact. You actually have to 
have statistically significant evidence. In our case, there is over $1 
million up front that people had to put to get all this information 
together and get it analyzed, and it involved a lot of sort of very 
tenuous, well not really tenuous but very difficult connections 
drawing the lines between the loans that were made and then look- 
ing at States where there is racial information on driver’s licenses 
and things like that so trying to connect all those points with the 
information we have presently is almost impossible. As I pointed 
out, you know, the FTC and the DOJ are certainly charged with 
enforcing the Equal Credit Opportunity Act and this would be a 
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tremendous tool for them and for others who are interested in 
these issues. 

Ms. Matsui. Well, could I also ask you, are there any marked- 
based solutions that can properly address some of these subprime 
car loans and car condition abuses? 

Mr. Van Alst. There are real efforts. There are some tremen- 
dous organizations. Opportunity Cars is sort of an overall blanket 
organization that has a lot of member organizations that provide 
cars to low-income folks at reduced and subsidized rates but that 
is not going to do it if we look at the scale of the problem across 
the country. Credit unions, the direct loans to their members used 
to be sort of the credit union’s bread and butter, and what we have 
seen in the past 10 or 20 years is a huge shift where they are now 
predominantly making these loans indirectly through the dealer- 
ships, and these loans are much worse than the direct loans that 
the credit unions made previously. 

Ms. Matsui. Thank you. I will follow up in my next round. 
Thank you. 

Mr. Rush. The chair thanks the gentlelady and now recognizes 
himself for a second round of questioning for 5 minutes and each 
member who wishes will be given 5 minutes on this second round. 

Mr. Van Alst, you highlighted earlier a litany of financing abuses 
that used car dealerships employ to fleece consumers, yoyo sales, 
markups, et cetera, et cetera, et cetera. Does empirical evidence 
show that such predatory practices are widespread and also on the 
rise, and in your opinion, how has the FTC handled these abuses 
and what suggestions do you have for mitigating any problems or 
abuses in the future? I know you might have answered that before 
but I want to give you a chance to expound on it a little bit. 

Mr. Van Alst. Thank you, Mr. Chairman. It is sort of a multi- 
part question. I would be happy to try to answer all of those. I 
think there is, there definitely is empirical evidence as to the dis- 
parate impact that these markups have on minorities, and the em- 
pirical evidence we have comes primarily from those cases I was 
mentioning earlier that we were able actually to review hundreds 
of thousands of these transactions to show what was taking place. 
Unfortunately, I can’t answer whether or not that something that 
is increasing or anything else about it because that really is infor- 
mation that is not available to people absent one of these very 
large, difficult sort of litigation efforts and it is not something that 
you can find out without going through that process. That is one 
of the real problems, and certainly I think that is one of the rea- 
sons that maybe there has not been as much enforcement by the 
FTC and the DOJ of protections regarding disparate impact is be- 
cause you can’t really get a handle on it without that information. 
We have got a wonderful tool that the FTC does use the Home 
Mortgage Disclosure Act looking at issues such as this in the mort- 
gage arena. Unfortunately, they don’t have that same tool in the 
arena of car finance and so while I think that there are failings on 
the part of regulatory agencies to perhaps enforce some of these 
laws, it is understandable when it is difficult to track and difficult 
to really combat these issues with the tools we have available right 
now. 
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Mr. Rush. Ms. Harrington, do you feel as though the Home Mort- 
gage Disclosure Act is a model that could he adapted to disclosing 
information relative to automobile purchases and discrimination 
and exploitation in the automobile retail industry? 

Ms. Harrington. Mr. Chairman, I don’t know what the implica- 
tions of requiring disclosures by lenders in the car finance area 
would entail fully. I think that the network of lenders and finance 
companies involved in auto finance is larger and in many instances 
operates on a more localized basis than much of the home mort- 
gage financing does. So I can’t say with confidence what would be 
involved in putting a broad disclosure requirement on all entities 
involved in auto finance the way that the Congress did with the 
Home Mortgage Disclosure Act. I will absolutely agree with Mr. 
Van Alst that without the HMDA data, we would have a very dif- 
ficult time finding evidence, getting the data that we can analyze 
to determine whether there are Equal Credit Opportunity Act vio- 
lations in home mortgage lending, and you know, we don’t have a 
good source of data in the auto finance area. 

Mr. Rush. I thank you. 

The chair has concluded his questioning. The chair now recog- 
nizes the ranking member for an additional 5 minutes. 

Mr. Radanovich. Thank you, Mr. Chairman. 

I have a question again for Mr. Whann, if I might, on the issue 
of cram down or court-forced lowering of loan principals. If that 
were to come into effect in the auto industry with the people that 
you represent, the auto dealers and those wanting to sell cars and 
nine times out of 10 you have to arrange financing for the people 
that are buying the cars, if cram down were in effect in the auto- 
mobile industry, what kind of effect might it have on your auto 
dealers and if you have an opinion on the banks that provide auto 
loans as well for the consumers? 

Mr. Whann. Well, speaking on behalf of the auto dealers, you are 
going to take something essentially a receivable that they are going 
to collect and it is going to be worth much less stretched out over 
time and the industry adjusted. Given that this primarily affects 
not the average used car dealer but somebody in the buy-here, pay- 
here industry, that would probably upset their business model and 
it would likely put them out of business. Now, hopefully when they 
are engaging in these types of loans, you hope the portfolio is — it 
is your own money that is in the street and based upon the re- 
search I have seen in the buy-here, pay-here industry, the average 
consumer puts down roughly $1,000 and the average cash in deal 
for the dealer is somewhere between $4,000 and $4,500. So if in 
fact the dealer who is already paying tax on the income before they 
receive it so the dealer essentially has an interest-free loan to no- 
body, they are going to pay tax on the income, and then if in fact 
somebody for whatever winds up in bankruptcy through no fault of 
their own or not and the loan is crammed down, that dealer is 
going to be squeezed on both ends. 

Mr. Radanovich. In your opinion, do you think banks would be 
less or more likely to lend if court-ordered cram down was in effect 
in that industry? 

Mr. Whann. I would say that they are probably less likely but 
I will tell you, based upon a lot of the testimony I hear today, I 
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obviously am experiencing something different than maybe some of 
the other people who are testifying because in the industry that we 
have with the independent dealer, we are having trouble getting 
lenders, so our biggest challenge right now is having lenders who 
will finance a transaction. We don’t have finance reserve that is 
going to be eight points or five points. If there is finance reserve, 
it is a point and a half or two. We feel very strongly that service 
contracts are something of value at a fair price because the con- 
sumer doesn’t have the money to be able to pay for the car if some- 
thing goes wrong. A gap product may be there. But beyond that, 
we don’t have anything to sell to the consumer. You have the front 
end of the deal, the profit from the car sale. You have got the back 
end from the finance and insurance process. Our biggest challenge 
is getting banks to want to do business, not to work so hard to 
have a customer come in and get them financed and have them 
leave to bring them back for some sort of false circumstances. That 
is not my experience. 

Mr. Radanovich. I understand. Thank you very much and I 
yield back, Mr. Chairman. 

Mr. Rush. The chair now recognizes the gentlelady from Ohio, 
Ms. Sutton, for an additional 5 minutes of questioning. 

Ms. Sutton. Thank you, Mr. Chairman. 

Ms. Shahan, in your testimony you note that members of the 
armed forces are particularly vulnerable to deceptive financing, and 
I would like to talk a little bit more about that. Mr. Chairman, I 
would like to enter into the record an American Foreign Press 
Service article from July of 2000 written by an Army reservist who 
also works for the FTC. This article details many of the same 
harmful lending practices we have heard about today and the 
shameful frequency with which they seem to target military per- 
sonnel. 

[The information follows:] 
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AMERICAN FORCES PRESS SERVICE 

NEWS AirriCLES 


Buying a Used Car? Get a "Peach," not a "Lemon" 


By Donna Miles 

Speaat to American Forces Press Service 

WASHINGTON, July 28, 2000 - The 20-year-old Marine cogkJnt resist the deal advertised in his base newspaper, a free bus ticket from 
his Washington duty station to Virginia Beach, Va., to buy a used car 

Once the Marine arrived at the dealership, a salesman informed him he’d have to pay for his own trip home if he didn't buy a car. The 
salesman pressured the Marine into taking out a loan - at 24 percent interest ~ to buy both a car and an extended warranty 


On the trip back to Washington, the Marine's "peach" of a car turned mto a "lemon " It started sputtering When the Marine called the dealer 
for help, he was told simply to top off the water levels and continue on his way. The car survived the trip, but soon after left the Marine 
stranded on the roadside. The dealer refused to honor the warranty, claiming the Marine had violated its terms by driving the car when it 
needed repairs. 

Maj Charles Hale, chief of client services for Marine Coips headquarters legal assistance, said deals involving both new and used cars are 
among the biggest consumer problems young service members confront Neither the Defense Department nor the services keep statistics 
on how many military members buy used cars that turn into lemons as soon as the deal is sealed. But Lt. Col Walter Skierski, chief of the 
Air Force Legal Assistance Division, said firsthand experience in Air Force legal assistance offices tells him too many too often. 

Skierski said some cars have major mechanical problems the dealer doesn't reveal and the warranty doesn't cover Some vehicles have no 
warranties at all, and the buyers aren't told and sometimes don’t think to ask Service members who buy a car "as-is" end up having to pay 
out of pocket for anything that goes wrong after the sale. Some end up deeply in debt, he said 

"We hear about cases like these constantly," agreed John Meixelle. an attorney-adviser with the Army Legal Assistance Office 'The most 
unfortunate thing is that the victims are usually junior enlisted members who have bad credit or are trying to establish credit -- and who can 
least afford to be taken advantage of " 

Legal assistance offices often serve as military members' first line of defense against fraudulent used car dealers, helping to resolve 
disputes between buyers and sellers And for dealerships that use deceptive practices, commanders are increasingly exercising a powerful 
right putting them off limits to service members "Sometimes the mere threat of that is enough to bring a dealer into compliance." Meixelle 
said. 

The military also is taking steps to help educate service members and their families about their consumer rights when buying used cars or 
other goods and services. The Navy’s preventive law program, for example, uses commanders' briefings, brochures and base newspaper 
articles to inform sailors and their families about frauds they're likely to encounter -- including fraudulent used car deals, explained Cmdr 
Ann DeLaney, deputy assistant judge advocate general for legal assistance. 

Federal Trade Commission attorney Steve Baker suggested consumers kic* the tires, try out the radio and go for a test drive when buying 
a used car. But. he said, many don't look for what he calls the most important thing in a used car, truck or van. the buyers guide. 

By law, all dealers must post a buyers guide inside each used 

vehicle for sale it spells out in writing what warranty coverage, if any. consumers are getting for their money It lists the major mechanical 
and electrical systems on the vehicle, including some of the major problems consumers should look out for It also tells them whom to 
contact at the dealership if there’s a problem after they buy. 

Yet, Baker said, many consumers don't know to look for the guide, and an alarming number of dealers don't post them 

The FTC recently inspected used car dealers on Chicago’s North Shore, just outside the gates of Great Lakes Naval Training Center, and 
found that more than one-third of the 14 used car dealers surveyed didn’t comply with the law. Almost one-fourth of the cars on their lots 
had no buyers guides, and many of the posted guides were incomplete or inaccurate The noncomplying dealers will be fined by the state 
and could face prosecution by the FTC for future violations 

Baker acknowledged that the compliance rates weren't the woret he's seen nationwide "But what's particularly disturbing," he says, "is that 
the dealers are located in an areas where the consumers, such as new military trainees, may not understand their rights to this 
information." To help protect this population, he said, the FTC plans to conduct more inspections of used car dealers near other major 
military bases 

Baker said used car dealers who don’t display buyers guides send ainsumers an important message, "Not displaying the Buyers Guide 
shows a blatant disregard for the law and for their customers," he said. "If the dealer «sn1 giving them the information they’re entitled to, 
consumers should take their business elsewhere - to a dealer who wiH." 

He suggested used car shoppers take another important step before shelling out "Get the vehicle inspected by an independent mechanic 
that you've hired yourself before you buy," Baker said "It wiH cost you a few dollars, but could save you a lot of money in the long run." 


http://www.defenselink.mil/utility/printitem.aspx?print=http://www.defenselink.mil/news/n... 3/5/2009 
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The FTC offers additional tips to help protect consumers from ending up with a temon 

o Check out the vehicle's repair record, maintenance costs and safety and mileage ratings in consumer magazines or online Look up the 
vehicle's "blue book" value and be prepared to negotiate the pn£« 

0 Ask for the maintenance record from the owner, deafer or repair ^op 

0 Test drive the vehicle on hills, highways and in stop-and-go traffic 

0 Get all promises in writing^ Oral promises are worthless 

0 Ask to see a copy of the dealer's warranty before you buy 

0 Check out the dealer with local consumer protection officials 

0 Recognize that warranties are included in the price of the car, service contracts cost extra and are sold separately 

0 Avoid buying a vehicle "as is." The dealer has no responsibility for making repairs after the purchase, even if the engine falls out as 
you're driving off the lot 

0 Use extra caution when buying a used car privately, because no buyers guide is required 

0 Consider using the Internet to research the vehicle’s title history For a small fee, you can use a service to help determine, for example, if 
the vehicle's odometer was rolled back. 

"There's no way to absolutely guarantee that a service member’s used car experience is going to be positive," Baker said. "But by taking 
steps to protect themselves, and getting educated about their rights in the marketplace, young service members can help avoid the 
potential pitfalls " 

(Donna Miles works for the Federal Trade Commission and also has written frequently for the American Forces Press Service while on 
duty with the Army Reserve ) 


http;//www.defenselink.mil/utillty/printitem.aspx?print=http://www.defenselink.mil/news/n... 


3/5/2009 
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Ms. Sutton. Ms. Shahan, based on your testimony, it appears 
that little has changed in the 9 years since the article was written. 
Can you explain why car dealerships or how car dealerships are 
targeting military personnel? What makes these individuals par- 
ticularly vulnerable to yoyo financing and other practices? 

Ms. Shahan. Yes. Thank you for asking. This is a problem that 
is really near and dear to my heart. I was married to a Navy JAG 
for 20 years and it is actually why I got involved in working on 
auto issues instead of being a college English teacher. I had a per- 
sonal experience, and the reality is that when you are in the mili- 
tary a lot of times you are young, you are away from home for the 
first time. This is the first time you get a major paycheck. You are 
on your own and you are also vulnerable because a lot of times you 
have a security clearance that dealers will threaten and they will 
say we, you know, put you into this car, the financing didn’t go 
through, we want you to come back and sign another contract on 
worse terms, sometimes a bigger down payment, higher interest 
rate or both, and if you don’t agree to this, then they will say to 
you, we will report you to your command and we will make you 
lose your security clearance, and this is a serious problem for our 
troops. When there was a hearing in California before an assembly 
committee, members of the armed forces came and testified regard- 
ing financial readiness issues in our State where more troops are 
deployed than from any other State. More are stationed in our 
State and deploy from California than anywhere else. And it is a 
disgrace that they are being treated the way they are and that 
there aren’t better protections there for them. And they testified 
that yoyo financing is one of the worst problems that our troops en- 
counter, that auto sales are the single worst financial readiness 
problem that they encounter. The Navy Relief Society and others 
also back that up with their testimony. 

Ms. Sutton. Can you explain what financial readiness means? 

Ms. Shahan. It means that the troops are expected to keep their 
financial house in order in order to be ready to serve our Nation, 
and we have an obligation to them obviously to protect them while 
they are protecting us, and we have situations like in Arizona at 
Fort Wachuca in Tucson where the fort actually had to resort to 
determining some dealers were off limits because they were prey- 
ing on the troops. In every military base in the United States, 
there are rings of payday lenders and schlocky car dealers and, you 
know, it is a really serious problem that affects morale and readi- 
ness and their ability to accomplish their mission. 

Ms. Sutton. I thank you for that answer, and if I could just, Ms. 
Harrington, I sort of see you weighing in. Can you tell me, I mean, 
I know that the FTC has a military sentinel program that is sup- 
posed to help members of the armed forces and their families who 
are facing financial problems even as they serve our Nation. What 
actions is the FTC taking against auto dealers for these kinds of 
scamming practices? 

Ms. Harrington. Most recently we have gone after payday lend- 
ers, which as Rosemary indicated also ring bases. We get very few 
complaints about car dealers and car finance. We got 1.2 million 
consumer complaints last year, and 2,400 of them were about car 
financing. I would venture to say probably none of them or few of 
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them came from military members. They don’t complain. We have 
been out trying to encourage the service offices on bases to please 
get the complaints to us. We send our regional staffs out to work 
on military installations, both on education but also again to en- 
courage complaints, but we don’t get them, and I think some of the 
reasons are ones that Rosemary mentioned, that sometimes there 
is a culture of not complaining and not coming forward, and, you 
know, I know you know from your experience legislating in other 
issues that getting people to come forward when they are victims, 
when there is a culture that discourages that is really a challenge. 

Ms. Sutton. Well, I appreciate that. The reality though is of 
course I am coming forward on their behalf, and the fact that the 
Judge Advocate General stated that auto purchasing is the single 
worst financial readiness problem facing troops in California and 
we know it is probably not isolated there, we need to find a way 
to address this in a more effective manner. Thank you. 

Mr. Rush. The chair now recognizes the gentleman from Florida 
for 5 minutes of additional questioning. 

Mr. Stearns. Thank you, Mr. Chairman. 

Just to start off, this question is for Misters Burch, Whann and 
Waldron. It may be just a commentary on NMVTIS. As I under- 
stand, NMVTIS, which was enacted or created in 1992 as an Anti- 
Car Theft Act, right now it does not specifically track damaged ve- 
hicles that have had airbags deployed, and as I understand it, it 
does not cover individuals who are self-insured owners that are re- 
quired to provide information to NMVTIS, and I guess the question 
is, in the overall scheme of things, title washing and other acts of 
fraud, is there a better way of doing it, perhaps through NHTSA, 
than NMVTIS? This might just be a general question. Mr. Burch? 

Mr. Burch. Thank you. Congressman. I think we are working 
diligently to analyze now where the gaps are in the information 
that we are preparing to collect but I think in looking at where we 
are headed and looking at what the rule allows us to do, we know 
that there are some gaps now but we expect that by January 1, 
2010, when we have all States on board, we have all junk, salvage 
and insurance carriers reporting to the system and we include cer- 
tain self-insured entities will also be required to report. You are 
correct in that we don’t have 

Mr. Stearns. You don’t have title washing now, right? 

Mr. Burch. I am sorry, sir? 

Mr. Stearns. You don’t have title washing? You don’t keep track 
of title washing and other acts of fraud? 

Mr. Burch. The system does address title washing, and Title II 
of the Anti-Car Theft Act I think focused on preventing fraud and 
in particular this issue of brand washing or title washing and so 
that is something that the system is currently protecting against, 
and as we get additional States on board and additional providers 
sharing information, we will address that issue even more com- 
prehensively than we do today. You are correct in that we don’t col- 
lect damage estimates. We do collect total-loss determinations, so 
if an insurance carrier makes a total-loss determination or if a 
State titles a vehicle as salvage, we will have that information in 
NMVTIS. 

Mr. Stearns. OK, but you don’t have it now. 
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Mr. Whann? 

Mr. Whann. Unfortunately, we face many of the same issues 
today that we faced back when the Anti-Car Theft Act was enacted. 
I think back to when Dick Morris convened the advisory group 
after the passage of that, and when myself and Gary Dickinson did 
an educational session for them on titling and title washing and we 
had the same problem then that we have today. 

Mr. Stearns. And here we are 17 years later and we are still 
talking about it. 

Mr. Whann. Exactly. We still have — I think it is probably safe 
to assume we are not going to have a national title so if we are 
not going to have a national title because we have 50 different 
ways of doing this, what we have to make sure we do is that we 
capture title brands and that we carry them forward State to State, 
because if we don’t do that, the system is only as good as the infor- 
mation in there. Self-insured information needs to be tracked, and 
of course, any safety item is critical. We can debate what is frame 
damage on a unibody car but we know when an airbag has been 
deployed. If that could be tracked and passed on, we can make sure 
it has been repaired properly. 

Mr. Stearns. Mr. Waldron. 

Mr. Waldron. We actually do have that title and registration in- 
formation across all of the 50 States and have had it for a number 
of years, and within that data we do track for title washing, and 
one of the things that we do is that we have all 50 States and we 
have a giant grid of every brand in every State, understand how 
those work, you know, and which one is what and those brands 
once they are put on the vehicle will always carry with the vehicle 
in our Auto Check Vehicle History Report, so they carry across 
today. So we do do that. We do not have all of the total-loss infor- 
mation as we spoke of earlier so that obviously would be a big help 
if that comes in the commercial realm and we also have many, 
many accidents. I do not claim that we have 100 percent of the ac- 
cidents in the United States. No one has that. But we have a sig- 
nificant number of the important or major accidents in the United 
States across all of the different States that we pick up from many 
sources, government and non-government, and we report those and 
those always stay with the history of the vehicle. So that is why 
we think it is so important to look at something in a comprehensive 
basis. We do have that today but we do not have in the NMVTIS 
is real time going back and forth. Sometimes that data is today, 
sometimes it is a day ago or up to like a week ago but we do have 
data from every single State. 

Mr. Stearns. Mr. Chairman, is this the second round of ques- 
tions? 

Mr. Rush. This is the second round. 

Mr. Stearns. Is it possible I could have additional time since I 
only asked one? Could you give me an additional 3 minutes? 

Mr. Rush. No, I won’t give you 3 minutes. The Chair will give 
you an additional minute for another question and I will offer that 
to any other member who wishes to take advantage of it. The wit- 
nesses have been here for a while now. 
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Mr. Stearns. This is for Mr. Waldron. There is a lot of talk 
about the importance of total-loss disclosure for buyers. What hap- 
pens to a shopper when he is just coming across a car? Should this 
information be available to the shopper before even getting to the 
buying process? 

Mr. Waldron. We think that is very important. There was a lot 
of conversation today about when somebody is actually buying the 
vehicle and you are fairly far down the path when you are looking 
at that. What we talk about with Auto Check is that you can use 
this thing in the shopping mode. You can buy an unlimited number 
of reports for $25 and use it for 60 days to look at as many vehicles 
as you want to look at and therefore you can sort out vehicles that 
have title problems or other issues that you find unacceptable 
while you are in the shopping process. We think that is absolutely 
critical. 

Mr. Stearns. Yes, because lots of people would be in the buying 
stage if they saw this information when they were shopping. 

Mr. Waldron. Correct, and that is why we offer it in the way 
that we do and we also, we want to shift the cost burden as much 
as we can to the retail channel to the dealers as part of what they 
do and it makes sense, and dealers buy from us oftentimes all the 
reports on all their vehicles, expose them all the time, both online 
and in the dealership, and one of the things we say to consumers 
is, if the dealer won’t give you one of our vehicle history reports, 
walk or run away. 

Mr. Stearns. Thank you, Mr. Chairman. 

Mr. Rush. Thank you. The chair now recognizes Ms. Sutton for 
an additional minute of questioning. 

Ms. Sutton. Thank you, Mr. Chairman. 

I would just like to give Mr. Van Alst a chance. In your state- 
ment you touched briefly on the cumbersome rulemaking process at 
the FTC. Do you want to just take a moment and elaborate on 
that? 

Mr. Van Alst. Yes, there is and certainly as we have heard 
today, the current process which the FTC has to use to do a rule- 
making is difficult and cumbersome and time consuming, and we 
would certainly not oppose, you know, a regular APA rulemaking 
for the FTC. However, I think if that were to be the case, there 
would certainly come with that ability to have such a rulemaking 
the responsibility to use that rulemaking effectively and to try to 
go ahead and move on these issues that we recognize have been 
with us for years and years and we haven’t really effectively ended 
yet. So while we certainly think that that rulemaking would be 
helpful, we would like to make sure that that rulemaking is used 
effectively and really combats some of these practices we have dis- 
cussed today. 

Ms. Sutton. Thank you. 

Mr. Rush. The chair really thanks the witnesses for your invalu- 
able testimony here. You have been a superb group of witnesses 
and again, we are sorely indebted to you for your time and partici- 
pation. And we want to just note that the members will be given 
additional time to submit written questions, and please be pre- 
pared to answer these questions should you receive them. 
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So we again want to thank you so much for your time, and this 
committee now stands adjourned. 

[Whereupon, at 1:00 p.m., the subcommittee was adjourned.] 
[Material submitted for inclusion in the record follows:] 
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Statement of 

Representative John D. Dingell 
Committee on Energy and Commerce 
Subcommittee on Commerce, Trade, and Consumer Protection 
Hearing on “Consumer Protection in the Used and Subprime Car Market” 

March 5, 2009 


Thank you, Mr. Chairman, for holding today’s hearing. As a result of the Nation’s grave 
recession, the Congress has focused much attention on deceptive lending practices in the 
housing market. Such scrutiny should also extend to unfair practices in the market for 
used vehicles, particularly when it comes to low-income consumers and those with 
below-average credit ratings. For many working class Americans, who do not own their 
homes, cars are their single largest assets. Now more than ever, these people should 
enjoy robust consumer protections in the automobile market, especially as their cars are 
oftentimes the only means by which they can travel to and from work. 

In my view, the Congress must address two areas of concern while considering 
legislation to prevent abuses in the used car market. First, we must ensure that 
consumers have adequate access to the title histories of the cars they wish to purchase. 
The National Motor Vehicle Title Information System (NMVTIS) is a good starting 
point, but the checkered history of its long-delayed implementation indicates that better 
cooperation between state and federal agencies is urgently required. Moreover, we must 
consider more conventional methods by which to make car title information available to 
consumers, so that those without access to the Internet are not in turn denied equal access 
to essential consumer information otherwise available electronically. 

Second, we must examine deceptive lending practices, such as exorbitant fees included in 
loans for document processing and yo-yo lending. We should consider the merits of 
prohibiting these disgraceful practices, as well as strengthening the ability of the Federal 
Trade Commission to enforce penalties for such consumer abuses. 

I offer my cooperation in this worthy endeavor, Mr. Chairman, and look forward to 
crafting sensible legislation to prevent unfair and deceptive practices in the used car 
market. 
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t/AutoCheck 

Yoyr AutoCheck Vehicle History Report 


,2002 Ford Thynderbird, 

Report Run Date: 2009-03-03 08:26:06.537 EST 


VIN: 

1FAHP60A62Y1 16405 

Year 

2002 

Make; ; 

Ford 

Model: 

Thunderbird 

Style/Body: 

Convertible 2D 

Class: 

Sport Car - Premium 

Engine: , 

3.9L V8 EFI / SFI 

Country of Assembly: 

United States 

Vehicle Age: 

7 year{s) 

Calculated Owners: 

3 

Last Reported 
Odometer Reading: 

17,079 


This vehicle’s AutoCheck Score 



The AutoCheck 
Score is a summary 
of your vehicle's 
history, letting you 
compare vehicles 
with ease. 


This vehicle qualifies for Buyback 
Protection 


^AutoChfKk 


Safeguard your investment with 
AutoCheck Buyback Protection, 
which reduces the risk in buying a 
used vehicle. 


Section summaries 


The vehicle identification number you sumbitted has been analyzed and summary information bn your car is shown 
beloW' ■ 


Title and ProblemCheck: 
OdometerCheok; 

Vehicle Use arfd EventCheck: 
Full History: 


Your vehicle checks out! 

Your vehicle checks out! 

Specific vehicle use(s) or events reported 
Detailed Information available 
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Title and ProblemCheck 


Your ¥ehiole Checks Out! AutoCheck’s database for this 2002 Ford Thunderbird 
(1FAHP60A62Y1 16405) shows no negative tKles or other problems. When reported to AutoChsok, these events 
can indicate serious past damage or other significant problems. 

0 Problem(s) 15 Title/Problem are^ checked: 

Reported: ^ ^ 

© No abandoned title record ; 

® No damaged title or major damage incident record 
® No fire damaged title record 
# No grey market title record 
® No hail damage title record 
® No insurance loss title record 
® No junk or scrapped title record 
® No manufacturer buyback/lemon title record 
® No odometer problem title record 

® No rebuilt/rebuildable title record 

© No salvage title or salvage auction record 
® No water damaged title record 
® No NHTSA crash test record 
© No frame/unibody damage record 

® No recycling facility record 

OdometerCheck 


Your Vehicle Checks Out! AutoCheck examined the reported odometer readings reported to 
AutoCheck for this 2002 Ford Thunderbird (1 FAHP60A62Y 1 1 6405) and no indication of an odometer rollback 
or tampering was found. AutoCheck uses business rules to determine if reported odometer readings are 
significantly less than previously reported values. Not all reported odometer readings are used. Title and 
auction events also report odometer tampering or breakage. 


0 Problemjs) Mileage 
Reported: 


Date Reported 


7 

20 

10,574 

13,380 


05/09/2002 
06/14/2002 
09/13/2005 
06/07, '2006 
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13,944 

07/10/2006 

13,918 

08/31/2006 

15,831 \ 

05/10/2007 

15,827 

05/11/2007 

15,831 

05/11/2007 

17,079 

12/28/2007 


not included In. rollback calculation 


not included in rollback calculation 


Vehic!0 Use and EventCheck 



information Reported! AutoCheck shows additional 


information repottad to Aotochs* about how 


this 2002 Ford Thunderbird (1FAHP60A62Y1 16405) has been used and other events. This includes 


reported accidents and corrected or duplicate titles and storm area registrations. 


1 Event(s) 6 Vehicle uses checked; 
Reported: 


® Fleet, rental and/or lease use record(s) 

# No taxi use record 

# No police use record 

® No government use record 

® No livery use record 

® No driver education record 

2 Eventjs) Reported; 9 Vehicle events checked: 


® No accident record reported through state agencies or independent sources 
d No corrected title record 

® . No duplicate title record 

# EmiSsibn/safety inspection record(s) . - . 

® Loan/Lien reoord(s) 

© No fire damage incident record 

© , No repossessed record 

© No theft record 

© No storm area registration/title record 


Full History 


Below are the historical events for this vehicle listed in chronological orderl Any discrepancies will be in bold 
text. '■ 

Run Date 2009-03-03 08:26:06.537 EST 

Vehicle: 2002 Ford Thunderbird (1FAHP60A62Y1ie405j 
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Event date Location Odometer Data Source Details 

: ^ ^ 

04/27/2002 NY Independent VEHICLE MANUFACTURED AND 

Source SHIPPED TO DEALER 

05/09/2002 NY 7 Motor Vehicle - PASSED SAFETY INSPECTION 

Dept. . 

05/11/2002 LAKE GROVE, NY Motor Vehicle REGISTRATION EVENT/RENEWAL 

Dept. 

06/14/2002 NY 20 Motor Vehicle TITLE(Uen Reported) 

Dept. 

04/17/2004 LAKE GROVE, NY MotorVehicle REGISTRATION EVENT/RENEWAL 

Dept. 

09/13/2005 NY 10,574 Motor Vehicle PASSED EMISSION INSPECTION 

Dept PASSED SAFETY INSPECTION 

03/25/2006 LAKE GROVE, NY MotorVehicle REGISTRATION EVENT/RENEWAL 

Dept. 

06/07/2006 NY 13,380 Auto Auction REPORTED AT AUTO AUCTION 

07/10/2006 WILLISTON PARK, MotorVehicle REGISTRATION EVENT/RENEWAL 

NY Dept. 

07/10/2006 NY 13,944 MotorVehicle PASSED EMISSION INSPECTION 

Dept. PASSED SAFETY INSPECTION 

08/31/2006 WILLISTON PARK. 13,918 MotorVehicle . TITLE(Lien Reported) 

NY Dept. 

05/10/2007 PA 15,831 Auto Auction REPORTED AT AUTO AUCTION 

05/11/2007 MANHEIM, PA 15,827 MotorVehicle TITLE (Title #:64600644) 

Dept. 

05/11/2007 PA 15,831 Auto Auction AUCTION. ANNOUNCED AS 

FLEET/LEASE 


12/28/2007 LANDENBERG, PA 17,079 MotorVehicle TITLE (Title #:64600644) 

Dept, REGISTRATION EVENT/RENEWAL 

01/30/2008 LANDENBERG, PA MotorVehicle REGISTRATION EVENT/RENEWAL 

Dept. 

01/27/2009 LANDENBERG, PA MotorVehicle REGISTRATION EVENT/RENEWAL 

Dept. 


This Vehicle’s Glossary 

Below are the specific definitions for events that appear in this vehicle's report. 

More information is available in the full AutoCtieckaiossaiy. 

Term Section Definition 

Location 

Emission/Safety Vehicle Use and An approved emission testing station has inspected the vehicle to 

Inspection EventCheck measure the amount of pollutants the vehicle emits into the 

environment. 

Loan/Lien Vehicle Use and 

EventCheck 
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Term Section Definition 

Location 

A toan/lien is the legal right to take and hold or sell the vehicle of a 
debtor as security or payment for a debt. Normally, a vehicle will 
have a lien due to a loan or unpaid repair bill against the vehicle. 
Fleet, Rental and/or Vehicle Use and The vehicle has been reported as used as a fleet, rental, and/or 
Lease Use EventCheck lease vehicle. 


AsitoCheck Terms and Conditions 

This repoft, and any reliance iipon if, is subject to AutdOiec^c Temis and Condidons, If you obtained the report from a dealer, the dealer has been 
provided with these Terms & Conditions and can share ttiem with you. These AutoCheck Terms and Conditions are also available at any time at 
www.autodieck.com/terms or by writing to Experian; Experian Automotl\« C/Q AutoChedc'Customer Service 955 American I..3ne Schaumbura IS. 



Buyback Protection Terms and Conditions 

This vehicle (iFAHP60A62Yl 16405) qualifies for AutoCheck Buyback Protectiort. If you obtained the report from a dealer, the dealer has been 
provided with the terms and can share them with you. These Buyback Protertloh Terms and Conditions are also available to you at any time at 
wwvv.autocheck.com/bbpterms or by writing to ExperJaW; experian AiAomoave Q'O AotoCheckCustomer Service 955 American Lane Schaumburg IL 
60173 , ' ■ - • 

About AutoChedc ' , • ' 

AutoCheck vehicle history reports by Experian Automobve Is the leading whide history reporting service. With expert data handling, the Experian 
Automotive database houses over A billion records on a half a billion vehides. Every AutoCheck vehicle history report will give you confidence when 
buying or selling yournext used vehicle, with superior customer service eveiT' step of the way. • 
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Yolir AytoChec'lc ¥6hlcte- 'History Report 

2iiO'LeEiJS^RI3it :.;■■■■:■■■ 


JT6GF10U2Y0058328 


1h^ 

Sco'i* IS :-i f“ 1 
ef I'^h.ry 

H.StSIV. fCS'i.' 3 

fi's’ipaff. vsn.i 

With 


‘h'lci RX300 

ij iVi SUV / Ufflity 40 

C tacs CUV - Premium 

E-ns>ne i.OL V6 EFI 

Country of Assembiy Japan 

Vehicle Age;, ■ 9 y@ar(s) 

■Calculated Owners: 8 

LastRafJOrted, 91,185 ■ 

Odometer Reading;' ' ' 


Ttiis veW-Ble does nbst quality foi Buybsck 
ProtBCtiOf! ■ 


Unfortunately', this vehlcie-ctoes not 
quality for our Bttybaclt Protection 
program.. 


Sfction suwtsariiS' 


the -veblefe Mefttification number you sumbitteci has been ansslysed and summary information on your car is shown' 

beloW''" ■ ' C, ' ' ':,''■ :.■■■■'■■■ , , ■ ■ 


MaJdrtSte dr 
Your yehioie c 
SpeeWc vsWc 
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Title and ProblemCheck 



Probiem Reported! AutoCheck's database for this 2000 Lexus RX300 {JT6GF10U2Y0058328) 


shows a negative titl6(s) or other problems. When reported to Autocaieck, these events can indicate serious past 
damage or other significant problems. 


3 Problem(s) 15 Tltle/Problem areas checked; 
Reported: 


® No abandoned title record 

O No damaged title or major damage incident record 

® No Are damaged title record 

® No grey market title record 

® No hail damage title record 

© No insurance loss title record 

#, Junk or scrapped tWe recofd{*) . 

® No manufacturer buyback/lemon title record 

© No odometer problem title record 

# RebuiWrebylWabte title racordjs) 

# , Saivage title or salvage auction recordjs) 

# No water damaged title record 

© No NHTSA crash test record 

® No frame/unibody damage record 

® No recycling facility record 

OdometerCheck 


Your Vehicle Checks Out! AutoCheck examined the reported odometer readings reported to 
AtitoCheok for this 2000 Lexus RX300 (JT6GF10U2Y0058328) and no indication of an odometer rollback or 
tampering was found. AutoCheck uses business rules to determine If reported odometer readings are 
significantly less than previously reported values. Not all reported odometer readings are used. Title and 
auction events also report odometer tampering or breakage. 

0 Problem(s) Mileage Date Reported 
Reported: 


© 10 , 02/24/2000 

® 14,477 01/04/2001 

© 24,085 09/08/2001 

® 43,597 03/18/2003 
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e 48,095 04/26/2004 

® 48,766 07/26/2004 '■ 

® 48,766 08/09/2004 

® 50,000 11/08/2005 

© 59,000 01/27/2006 

& 91,185 10/20/2006 

Vehicle Use and EventCheck 


information Reported! AutoCheck shows additional information reported to AotoOwk about how 
this 2000 Lexus RX300 (JT6GF10U2Y0058328) has been used and other events. This includes reported 
accidents and corrected or duplicate titles and storm area registrations. 

0 Event(s) i Vehicle uses checked: 

Reported : 

# No fleet, rental and/or tease use record 

© No taxi use record 

© No police use record 

9 No government use record 

® No livery use record 

® No driver education record 

i Event(s) Reported: 9 Vehicle events checked: • ■ 

® No accident record reported through state agencies or independent sources 
© No corrected title record 

® No duplicate title record 

© No emission/safety inspection record 

© Loan/Lien record(s) 

9 No fire damage Incident record 

© No repossessed record 

® No theft record 

9 No storm area registration/title record 

Full History 

Below are the historical events for this vehicle listed in chronological order. Any discrepancies will be in bold 
text. 

Report Run Data 2009-03-03 08:30:54.738 EST 
Vehicle: 2000 Lexus RX300 {JT6GF10U2Y0058328) 
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Event date Location Odometer 

^ re ading 

02/24/2000 BATON ROUGE, 10 
LA 

02/24/2000 BATON ROUGE. 

LA 

01/04/2001 BATON ROUGE. 14.477 

la 

08/28/2001 SANANTONiO, 

' TX ' 

09/08/2001 SANANTONiO, 24,085 
TX 

08/01/2002 SAN ANTONIO. 


03/18/2003 BOERNE.TX 43,597 


08/01/2003 SAN ANTONIO. 

TX 

04/26/2004 BOERNE, TX 48,095 


87/26/2004 SAN ANTONiO, 48.766 
TX , , 


08/09/2004 SAN ANTONIO, 48,786 
TX 


09(21/2004 NEW CASTLE. 
DE 

09/24/20M TRENTON, NJ 


12/17/2004 TOBYHANNA, PA 
1 1/08/2005 TOBYHANNA, PA 50,000 


11/18/2005 TOBYHANNA, PA 


01/27/2006 TOBYHANNA, PA 59,000 
02/01/2006 TOBYHANNA, PA 


10/20/2006 CENTRAL ISLIP,, 91,185 
NY 

11/01/2006 FARMINGVILLE, 

NY 


Data Source Details 


Motor Vehicle TITLE (Title #:A3854938) 

Dept. 

Motor Vehicle REGISTRATION EVENT/RENEWAL 

Dept. 

Motor Vehicle TITLE (Title #:K0764204)(Lien Reported) 
Dept. REGISTRATION EVENT/RENEWAL 

Motor Vehicle REGISTRATION EVENT/RENEWAL 
Dept; 

Motor Vehicle TITLE (Title #:01 5216371291 15140) 

Dept. ' 

Motor Vehicle REGISTRATION EVENT/RENEWAL 
Dept. 

Motor Vehicle TITLE (Title#: 130200376891 20424) 

Dept. 

Motor Vehicle REGISTRATION EVENT/RENEWAL 
Dept. 

Motor Vehicle TITLE (Title #; 1 3030 1 3809 1 1 04057) 

Dept. 

Motor TITLE (Title #:29722038192150a35) 
Vehicle Dept JUNK VEHICLE 
SALVAGE 

Salvage SOLD AT SALVAGE AUCTION / Salvage 

.Auction CERTIFICATE REPORTED 
FRONT IMPACT REPORTED 
Motor TITLE (Titte #;U0559444) 

Vehicle Dept RECONSTRUCTED 

Motor TITLE (Titte #;V320O4268OO0aO1 60) , 

Vehicle Dept. SALVAGE 

Motor Vehicle TITLE (Title #:61273086) 

Dept. REGISTRATION EVENT/RENEWAL; 

MotorVehide TITLE (Title #:61 273086) , 

Dept. 

MotorVehide REGISTRATION EVENT/RENEWAL 
Dept. 

Motor Vehicle TITLE (Title #:61273086) 

Dept. 

Motor Vehicle REGISTRATION EVENT/RENEWAL 
Dept, 

MotorVehide TITLE 
Dept. 

Motor Vehicle REGISTRATION EVENT/RENEWAL 
Dept. 


This Vehicle's Glossary 
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Below are the specific definitions for events that appear In this vehicle's report. 
More information is available in the full Autocneckgiossaiy. 


Term Section Definition 

Location 

Junk Title and The vehicle’s parts have been salvaged for reuse and the remainder 

ProblemCheck of the vehicle has been destroyed or scrapped. This vehicle has been 
declared a total loss, is not road worthy and should not be titled again 
for use on the road. 


Salvage Title and 

ProblemCheck 


Rebuilt/Rebuildabie Title and 

ProblemCheck 


A salvage vehicle is a vehicle that has been wrecked or damaged 
beyond repair; declared a total loss by the insurer; or declared a total 
loss by reason of theft. When an insurance company as a result of a 
total loss settlement acquires a vehicle, the insurance company must 
apply for a Salvage Certificate. If the owner retains possession of a 
salvage vehicle, the owner must obtain a Salvage Certificate before 
receiving a total loss statement from the insurance company. 

The vehicJe was a salvaged vehicle that was refurbished with new or 
used parts. An affidavit of repair from the rebuilder or Individual 
making the repairs, stating what repairs were made to the vehicle and 
that the vehicle is now rebuilt and road operable, may be required to 
obtain a rebuilt/rebuildable title. These vehicles must also pass a state 
safety inspection before being allowed back on the road. 


Loan/Lien Vehicle Use and A loan/lien is the legal right to take and hold or sell the vehicle of a 

EventCheck debtor as security or payment for a debt. Normally, a vehicle will have 
a lien due to a loan or unpaid repair bill against the vehicle. 


AutoCheck Terms and Conditions 

This report, and any reliance upon it, is subject to AutoCheck Terms and Conditions. If you obtained the report from a dealer, the dealer has been 
provided with these Terms & Conditions and can share them with you. These AutoCheck Terms and Conditions are also available at any time at 
www.autocheck.com/terms or by writing to Experian: Experian Automotive C/0 AutoCheck Customer Service 9S5 American Lane Schaumburg IL 
60173 

Buyback Protection Terms and Conditions 

This vehicle (jT6GFi0U2Y0O58328) does not quallify for AutoCheck Buyback Protection. 

About AutoCheck 

AutoCheck vehicle history reports by Experian Automotive is the leading vehicle history reporting service. With expert data handling, the Experian 
Automotive database houses over 4 billion records on a half a billion vehicles. Every AutoCheck vehicle history report will give you confidence when 
buying or selling your next used vehicte, with superior customer service every step of the way. 



235 



NATIONAL AUTOMOBILE DEALERS ASSOCIATION 

Office of Legislative Affairs 

412 First Street, S.E. • Washington. D.C. - 20003 

202 -547. 5500 


The National Automobile Dealers Association (NADA) represents nearly 20,000 franchised 
automobile and truck dealers, both domestic and international, who sell new and used 
motor vehicles, and engage in service, repair, and parts sales. Together our members 
employ over 1 million people nationwide. NADA is pleased to submit written comments for 
the Commerce, Trade, and Consumer Protection Subcommittee hearing “Consumer 
Protection in the Used and Subprime Car Market” on March 5, 2009. 

The following comments will address: 

1) NADA supports the National Motor Vehicle Title Information System (NMVTIS) 

2) NMVTIS Still Has Limitations and Must be Supplemented with Federal Legislation 

3) Total Loss Disclosure is Far Superior to a Window Sticker Concept 

4) Understanding Dealer Assisted Financing 


NADA Supports the National Motor Vehicle Title Information System fNMVTISt 

For over a decade, NADA has championed efforts to better track severely damaged 
vehicles and worked for enactment of legislation and rulemaking to establish the National 
Motor Vehicle Title Information System (NMVTIS) to connect all state DMVs to combat title 
fraud.'' 

NADA believes the NMVTIS system is a critical, but still incomplete, tool to detect auto 
salvage fraud. NADA strongly supports the Justice Department’s recent rule that 
establishes NMVTIS and requires insurance and salvage yards to report totaled vehicles.^ 

NADA also seeks to modernize the NMVTIS rule, which is based on a 17-vear-old law . 

The following limitations of NMVTIS pose important loopholes that can be addressed with 
federal legislation: 1) fourteen states are still not participating with NMVTIS [See 
supplemental document: “NMVTIS Participation"], and full participation is necessary for 
complete and accurate information; 2) delayed insurance and salvage reporting of totaled 
vehicles still allows for some totaled vehicles to escape disclosure; 3) the scope of total 


’ For example, in a May 20, 2008 letter to then Attorney General Michael Mukasey, NADA, consumer 
protection organizations, law enforcement, and auto industry representatives strongly urged that the Justice 
Department make the NMVTIS rulemaking a priority by finalizing the necessary regulations to implement the 
insurance and salvage yard VIN disclosure requirements under the Anti-Car Theft Act as soon as possible. 

^ NMVTIS mandated by Congress in the "Anti Car Theft Act of 1992" (Public Law 102-519) and “Anti Car 
Theft Improvements Act of 1996" (Public Law No. 104-152), which assigned responsibility for implementing 
NMVTIS to the U.S. Department of Justice (DOJ). 
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loss information must be expanded to cover more vehicles and more safety information; 4) 
the wholesale used car market needs commercial access to alert consumers to stay away 
from severely damaged vehicles; and 5) DMV information must be integrated with other 
sources of vehicle history information to streamline information to make it more efficient 
and accessible to the public. 

The goal of our federal legislative efforts to combat title fraud is to create more public 
transparency of totaled vehicles by: 

• Improving timeliness and completeness of the total loss vehicle data; 

• Expanding access for consumers; and 

• Supplementing NMVTIS with more modern technology that allows total loss data to 
be readily available in an electronic format, with commercial access. 

NMVTIS Is a Critical Tool to Detect Auto Salvage Fraud 

First, the Justice Department deserves significant credit for writing a strong rule to connect 
all state departments of motor vehicles (DMVs) to make theft and salvage brand 
information available to the public. NMVTIS has three major benefits: 1) NMVTIS will help 
identify salvage brands from other states and carry forward brands; 2) NMVTIS will help 
eliminate duplicate titles, and; 3) The new rules will help identify more totaled vehicles 
such as insurance-designated vehicles and owner-retained vehicles. 

Background 


Each year, several million vehicles are totaled and thousands of wrecked, flooded, or 
stolen vehicles are sold without proper disclosure. Many totaled vehicles are resold at 
salvage auctions, rebuilt, and reenter the market with a clean vehicle title. Consumers 
suffer because the state DMV system of paper titles does not provide a timely or complete 
vehicle history. The current system for tracking totaled and salvaged vehicles is outdated 
and full of loopholes. 

To help combat this national problem, NMVTIS was developed to provide an electronic 
means for verifying and exchanging title, brand, and theft data among state motor vehicle 
administrators, law enforcement officials, consumers, and insurance carriers. 

Salvage “branded” titles are generally issued when a vehicle is damaged to the extent that 
the repair cost of the vehicle exceeds about 75 percent of its pre-damage value. But 
because the terms for damage and damage thresholds vary by state, vehicle disclosure 
laws in the states are inconsistent and incomplete. Therefore, unscrupulous sellers have 
been able to easily “wash” paper titles and hide a salvage history by issuing titles outside 
the state. For example, in just the first half of 2008, according to Experian Automotive, 
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185,000 branded titles were transferred to other states and were then re-registered with 
“clean” titles, which amount to fifteen percent of all re-titled vehicles.^ 

In addition, since salvage brands vary from state to state, many total loss motor vehicles 
do not fall under a designated salvage or junk definition, and thus never receive a salvage 
or junk title. An example of this is flood vehicles, as “flood” brands do not exist under some 
state laws. As a result, many severely flood-damaged vehicles are never reported as such, 
even if a vehicle’s damage would qualify under the laws of another state that the vehicle is 
later registered in. 

NMVTIS Benefits 


NMVTIS will help identify and carry fonward salvage brands from other states. States will 
be required to check NMVTIS for other states’ title brands before issuing a new title, rather 
than relying on paper titles to detect the removal or alteration of title brands. NMVTIS 
performs a valuable service by allowing state titling agencies verify information on brands 
applied to motor vehicle titles, rather than trying to standardize the inconsistencies 
between states. Making the process of checking title brands between states makes it more 
likely that interested parties can learn if a motor vehicle was previously wrecked, flooded or 
stolen. 

NMVTIS will also help eliminate duplicate titles, by allowing title clerks to determine the 
validity and status of titles and odometer information reported in the system. Allowing title 
clerks to have more accurate VIN and odometer information will make it easier to deter the 
most egregious forms of vehicle fraud, such as VIN cloning and odometer rollbacks. 

The new NMVTIS also requires insurance carriers to report on the acquisition of junk and 
salvage motor vehicles. Since total loss declarations vary by carrier, a major loophole has 
been nondisclosure of vehicles that have been totaled by the insurance company, but not 
considered a salvage or junk vehicle under state law. Insurers have not been required to 
electronically disclose the VI Ns of ^ totaled vehicles for the public. As a result of the 
NMVTIS rule, beginning March 31, auto insurers have to report both vehicles found to be a 
total loss under applicable state laws, and vehicles designated as “total losses” by its own 
policies on a prospective basis. 

The rule also closes the owner-retained vehicle loophole. Previously, insurance companies 
were not necessarily required to report vehicles they declared as total losses, if they were 
retained by the owner. In some states, the vehicle owner was also not required to notify 
the state DMV under state law. Because of these loopholes, the vehicle’s salvage history 
would not be recorded by any DMV or vehicle history database. Despite the insurers’ 
protests’*, the DOJ clarified the rule to eliminate the concept of possession, with the trigger 


’ Reuters, “Experian's AutoCheck Finds More Than 185,000 Damaged Vehicles Re-titled as Clean”. August 
25, 2008. 

* FBI Docket No. 117; AG Order No. 3000-2008, RIN 1 110-AA30, comments of the American Insurance 
Association, National Association of Mutual Insurance Companies, National Insurance Crime Bureau, and 
Property Casualty Insurers Association of America, November 21 , 2008. 
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instead simply a declaration of a “total loss" by the insurance company or a requirement to 
declare a vehicle a “salvage vehicle". 

NMVTIS Still Has Limitations and Must be Supplemented with Federal Legislation 

Since the 102"'’ Congress, NADA has Virorked with Congress and other stakeholders to 
craft a federal legislative solution to the problems stemming from the complex title fraud 
problem. Each year, new car dealers resell almost 20 million used cars either in retail to 
consumers or through the wholesale market. Despite new car dealers taking precautions 
to avoid taking problem vehicles into inventory, they are frequently the victims of title fraud. 
A dealer who unknowingly buys and resells a vehicle with a problematic title history has 
little choice but to suffer the resulting financial loss, which can be as much as 40% of the 
trade-in value of the car, and worse, the loss of reputation. 

Based on the experience of our dealer members, we are convinced that a technological 
solution is necessary to resolve the current title fraud problems in the market place. A 
more transparent system is necessary to give purchasers more complete and reliable total 
loss data. With enhanced technology, every purchaser (individuals, new and used car 
dealers, or wholesale auctions) could obtain more timely, cost-effective, and complete title 
data by vehicle identification number (VIN). 

NADA believes the best solution is legislation that provides vehicle history vendors, which 
have the funding and technological expertise to build upon the existing NMVTIS system, 
more timely and complete total loss data to disseminate to the public. 

NADA supports legislation that would expand access for consumers by requiring insurance 
companies to make the VI Ns of their totaled cars public (such as posting the VINs on their 
website) so that vehicle history providers, such as CarFax and Experian, can reveal the 
history of the vehicle before it reenters the marketplace. (See attachment; “Tracking 
Totaled Vehicles for Consumers.") The legislation also requires insurance companies to 
disclose the VIN of a totaled vehicle, the reason for the total loss (flood, collision, stolen 
and recovered, etc.), the date of total loss, the odometer reading, and whether or not the 
airbag deployed. This legislation would not supersede state law. The legislation would 
substantially increase the timeliness of total loss disclosure by requiring insurance 
companies to provide data on totaled vehicles in an electronic format at the time of the 
total loss so that information can be more widely disseminated as an early warning system 
while the DMVs’ paper system and NMVTIS catch up. 

Providing commercial availability to total loss information that is easily accessible, 
searchable and affordable will also benefit the wholesale vehicle market, which involves 
millions of motor vehicle transactions each year. If wholesale auctions have access to 
NMVTIS data, fraudulently titled vehicles could be easily flagged for consumers 
expeditiously and efficiently. 

NADA supports H.R. 1257, “The Damaged Vehicle Information Act", referred to the 
Subcommittee on Commerce, Trade, and Consumer Protection (House Energy and 
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Commerce Committee).^ The legislation was introduced by Congressmen Cliff Stearns (R- 
Fla.) and Gene Green (D-Tex.). Similar legislation, S. 202, “The Passenger Vehicle Loss 
Disclosure Act of 2009”, was introduced by Senator John Ensign (R-Nev.) with 4 
cosponsors (3 Democrats, 1 Republican) and has been referred to the Senate Committee 
on Commerce, Science, and Transportation. This legislation was also considered last 
Congress with strong bipartisan support. ® 

Insurer Objections to Legislation are Baseless since Insurers Maintain Private Total Loss 
Databases 

The insurance companies have objected to total loss disclosure by arguing that the 
legislation would be burdensome. However, the requirements of the total loss disclosure 
legislation can be easily achieved since insurance companies already maintain their own 
total loss history databases regarding automobile insurance claims to share among 
themselves. 

There are several private insurer databases such as ChoicePoint - the Comprehensive 
Loss Underwriting Exchange (CLUE) and the Insurance Services Office (ISO) - National 
Insurance Crime Bureau (NICB) database, the Automobile-Property Loss Underwriting 
Service (A-PLUS). These automotive databases contain total loss information and 
generate reports that assist insurance companies in determining risks. Members of 
Congress should reject the insurers' arguments that it would be burdensome for the 
insurers to report this total loss data because it would be very simple for the insurers to 
use an existing database such as NICB to accomplish the goals of this legislation and to 
protect consumers.’’ 

Total Loss Disclosure is Far Superior to a Window Sticker Concept 

NADA also wishes to respond to discussion during the March 5 hearing regarding window 
stickers with NMVTIS information. As noted above, NMVTIS's information is still 
incomplete and delayed. Therefore, it would diminish the value of the Guide if consumers 


*The SAFR (Salvage Auto Fraud Reform Coalition), representing a broad coalition of stakeholders for the 
auto industry, signed unto this March 3 letter urging Congress to support total loss disclosure legislation 
(H.R. 1257/S. 202). National Automobile Dealers Association, Alliance of Automobile Manufacturers, 
American Honda Motor Company, American International Automobile Dealers Association, Association of 
International Automobile Manufacturers, Automotive Recyciers Association, Automotive Service Association, 
Experian, Hyundai Motor America, Mazda North American Operations, National Automobile Auction 
Association, National Association of Minority Automobile Dealers, National Independent Automobile Dealers 
Association, Toyota Motor America, Volkswagen of America, inc. 

® Last Congress there was a full Committee hearing on total loss disclosure legislation S. 545, on April 1 1 , 
2007 before the Senate Commerce, Science and Transportation Committee. The sponsor of "the Passenger 
Vehicle Loss Disclosure Act’ was Senator Trent Lott (R-Miss.) and the bill had 1 1 cosponsors (7 
Republicans, 4 Democrats). After Senator Lott’s retirement the bill was reintroduced as S. 3483, by Senator 
John Ensign (R-Nev.) with 2 new cosponsors (2 Democrats). The House companion, H.R. 1029, the 
Damaged Vehicle information Act, was referred to the House Energy and Commerce Committee by Rep. 
Cliff Stearns (R-Fia ), The legislation received strong bipartisan support with 80 Cosponsors (42 
Republicans, 38 Democrats. 

” The NICB has already partially opened up their database on a limited basis to allow a single VIN inquiry 
lookup for totaled vehicles for consumers - however there is little public awareness about this site. See 
www.nicb.ora . It should be noted that this information is not available on a commercial basis, 
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were not able to fully rely on the information presented. In addition, there are practical and 
economic reasons why the suggestions to require dealers to disclose title information on 
the Buyers Guide does not make sense. This is especially true given existing state 
disclosure requirements; the fact that is NMVTIS is not a comprehensive solution, and the 
widespread availability of private solutions. The suggested approach may inhibit the 
development and implementation of solutions such as NMVTIS and other market-based 
solutions that may be more beneficial to the consumer. 

Dealers and consumers alike would benefit from more and better information on title 
brands from all jurisdictions. NADA has long supported efforts to make this and other 
information available to NMVTIS in a timely fashion. Title brands should be more uniform, 
branding systems should be accurate, and databases should be complete. Pursuing these 
goals via a window sticker is an outmoded concept that makes little sense. Instead, this 
type of information should be gathered, maintained, and made available to consumers in 
an electronic format. 

NADA strongly supports, and will continue to support projects such as NMVTIS and total 
loss disclosure legislation to aid in reaching those goals, and would urge the FTC and 
others to continue to join in these efforts, and in efforts to modernize and standardize the 
outdated state titling schemes. [Please see supplemental document: “Used Car Rule 
Regulatory Review".] 

The following chart outlines some significant limitations with NMVTIS and how legislation 
for total loss disclosure could close many of these gaps; in particular, by making vehicle 
history information more timely and complete. NADA believes the most effective and cost 
effective system to combat title fraud is a combination of government (NMVTIS) and 
private sector resources such as vehicle history providers CarFax and Experian. 
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NMVTIS 

Government system 
(Focus on State Paper Title) 

Total Loss Disclosure 

Private Sector System 
(Focus on VIN) 

Full State 
Participation 

Effectiveness of 
total loss 
disclosure 
requires full 
state 

participation 

All states need to participate to ensure 
the effectiveness of the NMVTIS 
program, yet 14 states are not yet 
participating. California, the state with 
the most automobile registrations in the 
U.S. does not allow NMVTIS to release 
their state data to consumers. This 
presents a large gap in information that 
can be exploited by unscrupulous 
sellers attempting to commit fraud. 

Problems with state participation exist 
because of: 

• state resistance to losing revenue 
from vehicle history providers; 

• challenges with modernizing and 
reconfiguring state DMV computer 
systems to communicate with 

NMVTIS, and; 

• funding challenges since NMVTIS 
relies on federal and state funding. 
Congress is also skeptical of 
providing funding for system that is 
being performed by the private 
sector. 

Vehicle history providers provide 
more comprehensive information and 
already purchase total loss data from 
all 50 states. These reports help 
consumers understand the differing 
salvage brands and their meanings 
and provide essential information for 
consumers, dealers and the 
wholesale used car market. 

Since these vehicle history report 
companies are private companies, 
they do not rely on taxpayer funding. 

Time Delay 

Effectiveness of 
system requires 
timely 

disclosure of 
total loss 
vehicles and 
the optimal goal 
is real time 
reporting 

NMVTIS suffers from a considerable 
time delay since, based on the 1992 
statute, insurance and salvage pools 
are only required to disclose total loss 
vehicles on a monthly basis. While 
since that time, there have been 
tremendous technological 
advancements, the rule had to follow 
the monthly requirement in the statute. 
Insurance carriers may report on a 
timelier basis voluntarily, but are not 
required to. 

The lag time of up to 30 days under 
NMVTIS is unconscionable given the 
pace of used vehicle commerce. This 
loophole provides allows opportunities 
for unscrupulous individuals to launder 
totaled vehicles through the system and 
allows plenty of time for the vehicle to 
be sold to an unsuspecting consumer. 

Legislation (H.R. 1257 & S. 202) 
would accelerate insurance reporting 
requirement by making it electronic 
and more prompt to eliminate 
opportunities for fraud. 

Under the legislation, the insurance 
companies would be required to 
provide the VINs of the totaled 
vehicle at the time of termination of 
the contract since it is critical that 
reporting of totaled vehicles occur as 
soon as possible. 
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NMVTIS 


Total Loss Disclosure 


Scope 

System 
requires the 
broadest scope 
of severely 
damaged 
vehicles 


Government system 
(Focus on State Paper Title) 

Older Cars; The NMVTIS rule does not 
require insurance reporting of older 
vehicles. Under the statute, insurers 
only need to report on their inventory of 
all totaled automobiles of the current 
model year or any of the four prior 
model years. 

Since many consumers now keep their 
vehicle for more than five years, 
insurers should report more than 
current model years and last four years. 
Insurance carriers may report older 
vehicles voluntarily but are not required 


Private Sector System 
(Focus on VIN) 

Older Cars: Under the legislation, 
insurers would have to disclose all 
totaled cars regardless of model 
year. Since less costly older vehicles 
with extensive damage can be Just as 
unsafe, this expansion would give ail 
consumers more protection 
regardless of economic status. 


to. 


Self insured: The NMVTIS rule does not 
include all self insurers. The definition 
includes entities that underwrite their 
own insurance, such as certain rental 
car companies. The definition, however, 
excludes any organization that does not 
undenvrite its own insurance, which 
creates a loophole whereby entities 
could avoid NMVTIS reporting 
requirements under the technical 
definition of self-insured. 


Self Insured: The legislation would 
cover all self-insured vehicles, since 
these vehicles can escape 
disclosure. It is particularly important 
to cover all rental fleets. 


Airbag s: Under NMVTIS there is no 
disclosure required, despite the fact that 
nonfunctioning airbags in wrecked and 
rebuilt vehicles poses a serious safety 
problem. 

Supplemental Information : Insurers 
could report more total loss data to 
NMVTIS voluntarily; however, 
historically they have not been willing to 
do so. 


Airbags: The legislation requires 
insurers to report whether or not the 
airbag deployed. 


Supplemental Information Under the 
legislation the reason for the total 
loss (flood, collision, stolen and 
recovered, etc.) is required. 
Requiring supplemental information 
such as specific reasons why a 
particular motor vehicle is labeled as 
'junk' or 'salvage' will help produce a 
more complete vehicle record for a 
prospective purchaser to investigate 
further. 
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NMVTIS 

Government system 
(Focus on State Paper Title) 

Total Loss Disclosure 

Private Sector System 
(Focus on VIN) 

Commercial 

Access 

One of the 
most effective 
protections for 
consumers is 
access for the 
wholesale used 
car market. 

Over 41 million 
used cars are 
sold to retail 
consumers and 
each of these 
cars goes 
through 
approximately 

1 .6 wholesale 
transactions. 

NMVTIS does not provide commercial 
access of DMV data for the wholesale 
used car market and dealers, which is 
the first line of defense in effectively 
protecting consumers against title fraud. 

Dealers need to have commercial 
access that allows the ability to perform 
multiple VIN lookups on totaled vehicles 
and to access total loss data in bulk 
.NMVTIS has state that it will not 
provide information in bulk. 

While there is no commercial access at 
this time, DOJ has stated it has plans to 
include motor vehicle dealers in the 
scope of prospective information 
purchasers and to permit public and 
private entities involved in the purchase 
or titling of vehicles to access the 
NMVTIS system. However, given the 
other data NMVTIS is missing, dealers 
will continue to purchase private-sector 
vehicle history reports. 

Vehicle history reports already 
provide a valuable service to the 
wholesale used car market. By 
making the total loss information 
commercially available, the 
information would be timelier and 
wholesale consumers (including 
dealers, auctions, and wholesale 
brokers) can have the most up-to- 
date information possibly prior to 
purchasing a used vehicle. 

Transparency at the wholesale level 
will only help to deter motor vehicle 
title fraud and enhance the NMVTIS 
system. 

Consumer 

Access 

Informed 
consumers are 
critical to 
preventing 
used car fraud. 

Under NMVTIS consumer access to 

DMV information is now available at 
www.nmvtis.aov as sinale VIN lookuo. 

At this time, there is not much 
consumer awareness of the site. Also 
because of the limitations of NMVTIS, 
many consumers would still want to 
access vehicle history providers. 

Vehicle history providers already 
provide consumer-friendly disclosure 
for the public. As experts in vehicle 
history reports, vendors provide 
much more user-friendly formats for 
consumers to learn vehicle history. 

Another advantage of providing 
consumer access is that these 
private entities can provide additional 
value for consumers, for example 
Experian offers vehicle history 
reports in Spanish. 

Vehicle history providers are also 
better served to market and advertise 
their vehicle history report services to 
the public. Often, dealers offer a free 
vehicle history report, or one can be 
purchased online from Web sites 
such as AutoCheck or Carfax.com. 
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NMVTIS 

Government system 
(Focus on State Paper Titie) 

Total Loss Disclosure 

Private Sector System 
(Focus on VIN) 

Integration 
with Other 
Vehicle 

History 

Sources 

While DMV 
data is useful, it 
is not the only 
source of data 
consumers 

need to learn 
the history of a 
vehicle. 

DMV title information is informative, but 
to provide more full and comprehensive 
vehicle history, the NMVTIS data must 
be combined with other data. 

In addition to the DMV data, vehicle 
history reports provide customers 
with a detailed record of the repairs, 
accidents and recall data within the 
lifetime of a used vehicle. 

Since vehicle history reports already 
exist in the marketplace and provide 
valuable information to consumers, it 
would be preferable to strengthen 
these providers. Legislation that 
places more timely and complete 
information into the public domain 
can then be utilized by the 
commercial marketplace. 

Dealers and consumers would 
greatly benefit from obtaining 

NMVTIS data and other relevant 
vehicle history information from a 
single source, rather than having to 
access and search multiple sources. 
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Understanding Dealer-Assisted Financing 

By better educating consumers on rates, terms, APRs, down payments, etc., NADA seeks 
to ensure that financing remains available and affordable to the broadest spectrum of 
consumers. For many Americans, access to affordable transportation is the key to 
economic stability and upward career mobility. Owning a car dramatically expands an 
individuals job opportunities. Simply put, it is easier to find and keep a job if you have a 
car. 

With 94 percent of all vehicle transactions utilizing financing of some sort, in-dealership 
financing combines convenience and competition for the benefit of consumers at all levels 
of the economic spectrum. Although obtaining financing through a dealership is not 
required to purchase a vehicle, millions of Americans choose this option every year. 
Franchised auto dealers have done a great deal over to the past several decades to 
increase access to credit for all consumers. Dealers usually work with multiple banks, 
credit unions, and automakers’ captive finance companies to secure to secure financing for 
their customers. Because of this competition between these lenders, many who may not 
have a relationship with a bank can access the credit they need to purchase a car or truck. 
This competition between financers also reduces the cost of credit car buyers. 

The mortgage crisis in this country has created a focus on all types of lending, but the 
difference between home mortgages and auto loans has never been greater. A home and 
a vehicle are two very different assets, as are the requirements and loans to purchase one. 
A home is generally viewed as an appreciating asset. This allows the number of loan 
products to vary significantly, even more so in a strong real estate market. Variable rates, 
equity lines of credit, and reverse mortgages, are all available to home buyers and owners. 
Banks can choose to take on greater risk. Even if there is a foreclosure, there is still 
residual value in a home. 

On the other hand, a vehicle's value declines over time. This is simply a function of the 
used-vehicle marketplace. For instance, a newer model vehicle with low mileage has a 
greater value than the same model a few years older with more mileage. Banks and the 
automakers’ captive finance companies consider this factor when making loan decisions. 

If they cannot make loan decisions based on the asset, lenders must look primarily at 
the borrower for repayment of the financing on a car or truck. As a result, there has 
been no reckless relaxing of the underwriting standards in the vehicle finance arena and 
thus there is no subprime lending “crisis" in automobile finance. Simply, the fact that a 
vehicle is mobile, in contrast to a home, makes it more difficult for local financial institutions 
to repossess a car in the event of a default. So, financing it requires significantly more 
scrutiny of the individual seeking the loan. 

Because of the natural decline in value of a vehicle as it ages, there are few lending 
products available to car buyers. Variable rate loans, for instance, are generally not 
offered by franchised automobile dealers and there is not the ability for car owners to 
leverage the equity in their vehicle for additional loans; or at least not through franchised 
dealers. This is why the so-called “equity stripping" that has been so common in subprime 
mortgage lending typically cannot occur in the vehicle financing arena. Additionally, there 
are typically no prepayment penalties with auto credit. The fact that a consumer can 
refinance their auto loan at any time without penalty is a powerful pro-competitive 
market pressure. 
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Unlike the mortgage arena, there should be no surprises or troublesome fluctuations with 
vehicle financing and payments. Again, there are generally no variable rates in auto credit 
and, therefore, monthly payments do not increase during the repayment term. Many 
federal and state laws already require that all financing terms be clearly stated in the 
documents that a oar buyer signs. Moreover, while many loans have negative equity at 
the outset. Federal law requires that this be fully disclosed to the consumer as well. 
Increasing Financial Literacy throughout the Entire Car Buying Process 
In today’s difficult economic times, greater financial literacy is the key to ensuring that all 
consumers have the tools and resources to make sound personal economic decisions. 

The subprime mortgage crisis proves that it is even now more critical for consumers to 
have a better understanding of the complex lending marketplace. To that end, NADA in 
partnership with auto lenders, the American Financial Service Association, and other 
automotive trade and dealer associations developed AWARE (Americans Well-informed 
on Automobile Retailing Economics). AWARE is a non-profit educational organization 
seeking to give new and used vehicle purchasers greater knowledge of how auto financing 
works. 

AWARE publishes What You Need to Know about Auto Financing, which provides 
guidance on successfully navigating the car financing process. Prior to visiting a 
dealership, the coalition encourages a close examination of a car buyer’s personal budget 
and their credit report to have a better understanding of what they can actually afford both 
in terms of the type and cost of the vehicle and financing. More importantly, AWARE 
suggests that consumers should consider all lending options including banks, finance 
companies, and credit unions. In doing so, the consumer can not only have a better 
understanding of the loan products available for vehicles but also be in a better position to 
negotiate the terms of the finance contract. When at the dealership, customers are urged 
to closely read the financing contract. Furthermore, it is important for consumers to 
determine whether or not optional loan products such as extended service contracts, credit 
insurance or guaranteed auto protection are necessary for them and how these products 
might affect their monthly payments. AWARE also discloses that a third party, such as a 
bank or finance company, may purchase the finance agreement from the dealer at a 
wholesale (or buy) rate. Then, it is this lender who will sen/ice the contract and collect 
payments from the car buyer. 

AWARE’s ultimate mission is to educate consumers. AWARE, though its website 
f www.AutoFinancinal 01 .ora ), provides a whole host of information on the vehicle 
financing process. The site integrates calculators, advice, tools, articles, and other 
important resources in both English and Spanish. One such document lays out some 
specific steps that consumers should consider before financing a vehicle. 

To ensure that this information reaches the greatest audience possible, AWARE partners 
with both public and private organizations, such as Internal Revenue Sen/ice (IRS), the 
Federal Deposit Insurance Corporation (FDIC), the Federal Trade Commission (FTC), the 
Council of Better Business Bureaus, USDA's Cooperative Extensive Service, JD Power 
and Associates, the Federal Reserve Bank of Chicago, New York State Banking 
Department, and many other groups. AWARE also reaches out to the next generation of 
car and truck buyers who are still in school by providing educator-focused teaching kits. 
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Federal Trade Commission 
Office of the Secretary 
Room H-135 (Annex H) 

600 Pennsylvania Avenue, N.W., Washington, D.C. 20580 

Electronic address: https://secure,commcntworks.com/ftc-UscdCarRiilcReview (CRT Docket 
No, 106) 


Re: “Used Car Rule Regulatory Review, Matter No. P087604” 

The National Automobile Dealers Association (“NADA’") submits the following 
supplementary comments to the Federal Trade Commission (“FTC” or the “Commission”) 
regarding its notice of request for public comment (“Notice”) on its Used Motor Vehicle Trade 
Regulation Rule (“Used Car Rule” or “Rule”). 

I) BACKGROUND 

a) Comments Filed in Response to the Notice 

The Notice was issued as part of the FTC's periodic regulatory review of the Used Car 
Rule. In the Notice, the FTC sought comment on “a range of issues” focusing on two specific 
questions: “whether a bilingual Buyers Guide would be useful or practicable,” and whether 
changes should be made “to the Buyer’s Guide [to] reflect the various types of [certified and 
other] warranties potentially available today.”' Those comments were initially due on September 
19, 2008, but on that date, the FTC announced that it was extending the comment period to 
November 1 9, 2008 at the request of a consortium of consumer groups." 

On November 19, 2008 NADA submitted comments (“Comments”) which addres.sed the 
two questions specifically posed by the Commission and the proposed amendments to the Buyers 
Guide. The Comments also generally outlined NADA’s view that the Used Car Rule continues 
to serve an important role in the disclosure of dealer warranties on used vehicles, and NADA’s 
agreement with some minor modification of the Rule to allow dealers the option of disclosing 
manufacturer warranty information in addition to the current requirement that dealers disclose 
warranties the dealer may offer on a used vehicle. The Comments also detailed the inherent 
difficulty used car dealers face in trying to provide complete manufacturer warranty information. 
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given the lack of access dealers have to adequate and accurate data. For all of the reasons 
outlined in our Comments, dealers often do not know and cannot determine manufacturer or 
other warranty information, and as discussed, it serves no one - dealers or used vehicle 
consumers - to require disclosure of incomplete or inaccurate information. 

Other comments were also filed on the November 19, 2008 deadline. Several of these 
comments raise issues outside the scope of the Commission’s regulatory review, and far beyond 
the specific questions raised by the Commission in the Notice. For example, comments filed on 
behalf of several consumer groups'" (“Consumer Comments”) suggest a number of far-reaching 
changes to the Used Car Rule that would transform the Rule beyond its current format and 
purpose, and impose significant, costly, and in some cases, impossible burdens on used car 
dealers. Similarly, comments filed by the National Association of Attorneys General''' (“NAAG 
Comments”)'advocate changes in the Rule that would require dealers to provide information that 
not only goes far beyond the scope and intent of the Used Car Rule, but in many cases would 
require dealers to provide information they simply do not have. 

NADA files these supplementary comments (“Supplementary Comments”) to respond to 
several of those newly raised issues, which are beyond the scope of this periodic review and are 
thus not appropriate for formal consideration. NADA respectfully requests that the FTC 
consider these Supplementary Comments at this time because they address issues not specifically 
mentioned in the Notice, and because there has been no previous chance to respond to these 
newly raised issues. NADA also believes that it is important that the FTC consider the issues 
raised in these Supplementary Comments, as well as any raised by other parties, who should 
have the opportunity to address these proposals, before making the decision whether to engage in 
any formal rulemaking process on these issues. 

It) PROPOSALS TO REQUIRE VEHICLE HISTORY AND TITLE BRAND 

INFORMATION IN THE BUYERS GUIDE ARE INAPPROPRIATE AND 

UNLIKELY TO PROVIDE SIGNIFICANT HELPFUL INFORMATION TO 

CONSUMERS 

The main issue'' raised by both the Consumer Comments and the NAAG Comments that 
we wish to address in these Supplementary Comments is the suggestion that dealers be required 
to include vehicle history and title brand information on the Buyers Guide. The basic argument 
made in the NAAG and Consumer Comments is that: 

• Certain standard vehicle history information is reflected on all titles in the United States; 

• Such information is important to prospective purchasers and relevant to whether a used 

vehicle is covered under a manufacturer’s warranty; 

• Dealers covered by the Rule have ready access to such information, and therefore; 

• Such information should be included on the Buyers Guide. 

The true facts belie this argument at every turn. 

First, vehicle history and title brand information proposed to be required on the Buyers 
Guide comes from vehicle titles, which are regulated by state laws involving long-established, 
and vastly differing statutory schemes. This lack of uniformity makes any national disclosure 
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standard nearly impossible, and in and of itself precludes the use of the Used Car Rule as a 
means of disclosing vehicle history information as the Rule was specifically designed to be 
national in scope, and to provide simple, well recognized, and easily understood warranty 
information to prospective purchasers in every state. 

Second, even assuming that some title brands may have an effect on a used vehicle’s 
continuing coverage under a manufacturer warranty, the Used Car Rule requires only that dealers 
disclose what warranty (if any) they are providing on a vehicle. Dealer warranties have no 
connection to vehicle history or title brand and such information would not help prospective 
purchasers determine warranty coverage when shopping for a used vehicle. 

Third, title brand and vehicle history information is often not available to dealers because 
a used vehicle title is often not at the dealership when vehicles are being offered for sale, and 
NMVTIS in its current form is not a viable solution. Moreover, title information, even when 
available, is often unreliable, and as a result, of marginal use to the consumer. 

Fourth, it would be inappropriate to require such disclosures under the guise of the Used 
Car Rule, which as noted above requires only that dealers disclose dealer warranty information. 
To the extent prospective consumers are interested in a vehicle’s title history information, 
however imperfect, such information is available through the National Motor Vehicle Title 
information System (NMVTIS) and through private providers such as Carfax or Autochcck. 
Again, however, such information is outside the scope and intended purpose of the Rule. 

Finally, and perhaps most importantly, disclosure of this information on the Buyers 
Guide is an outdated and incomplete solution that docs little to address the concerns raised. 
Used vehicle consumers do not need a box on the Buyers Guide that would provide incomplete 
and difficult to understand information. They need real-time access to accurate vehicle history 
information. Efforts to implement such measures are currently underway and should be allowed 
to continue. NMVTIS is designed to fill the void in public knowledge about vehicle history. At 
this time, it is not a workable solution, but once it is fully implemented it will provide valuable 
information to consumers. In addition. Congress is currently considering''' other efforts, such as 
total loss disclosure legislation (discussed in more detail below) that would address the heart of 
the concerns outlined in the NAAG and Consumer Comments. NADA has strongly supported 
these efforts and others to bring these systems into the twenty-first century. Rather than 
superimposing an incomplete paper-based solution onto a warranty disclosure document, the 
F'fC should support the development and implementation of those modernization efforts to 
improve real-time electronic access to information about used vehicles. 

In sum, forcing dealers to disclose vehicle condition and title brand information on a 
form designed for dealer warranty disclosure would not only expand the Rule far beyond its 
intended scope, it would be inefficient, would interrupt other, more complete solutions, and 
would bring confusion rather than clarity to the used vehicle marketplace. 

a) A National Disclosure Standard is Virtually Impossible Because State Title Brand 

and Vehicle History Information is Not Uniform 

To include title brand and vehicle history in the Buyers Guide, the Guide would have to 
be modified so that dealers, using a revised standard form, could disclose this information. 
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However, developing such a standard format that would convey any meaningful information to 
consumers would be nearly impossible. 

The states regulate titles for vehicles and each of the fifty states has different title 
requirements and regulations. These state provisions differ in many important ways including: 

• how and when titles are issued and to whom they are issued; 

• how and whether duplicate titles are issued; 

• who holds the title on a vehicle with a lien — the consumer or the lienholder; 

• how and where liens are recorded on the title; 

• what title brands the states use, which brands arc reflected on the title, and how; 

• what the title brands mean; 

• how long it takes for title brands to be reflected on the title, and; 

• whether and which title brands from other states carry over for a vehicle 
previously titled in that other state. 

These key differences make the interpretation and collection of title history information 
very difficult, and a national disclosure standard nearly impossible. Each of these factors affect a 
dealer’s access to the title and the utility of that information reflected on the title. 

For example, there simply is no standard set of title brands that could be used on a 
national form because each of the states uses a unique set of title brands.''" A state title brand 
chart from the American Association of Motor Vehicle Administrators (“AAMVA”), attached as 
Exhibit A, shows the wide array of title brands used. For example: 

• Alaska uses only one title brand - “Reconstructed” 

• Kentucky uses: “Odometer brands (exceed mechanical limits, not actual 
mileage)”, and “Flail Damaged”. 

• Colorado uses only “S” for salvage. 

• Idaho uses: (1) “Bonded”; (2) “issued upon statement of applicant; (3) “glider kit 
vehicle”; (4) “for junk only”; (5) “reconstructed vehicle”; (6) “replica-reconstruct 
vehicle”; (7) “specially constructed vehicle”; (8) “branded by previous state, 
brand carried forward from previous title”; (9) “repaired vehicle”. 

• Maryland uses: “Duplicate Title”, “Corrected Title”, “Fuel legends”, “Odometer 
legends”, “TAXI”, “XTAXI”, “XSALVG”, “KT (Kit)”, “GLKT (Glider kit)”, 
“ACV (All terrain, 3-wheel)”, “RECO (Reconditioned)”, “ATV”, 

“Reconstructed”, and “Rebuilt”. 

• Pennsylvania uses: A — Antique Vehicle; C — Classic Vehicle; D — Collectible 
Vehicle; F — Out of Country; G — Originally Mfgd. for Non-U, S. Distribution; 

H — Agricultural Vehicle; L — Logging Vehicle; P — Formerly a Police Vehicle; 

R — Reconstructed; S — Street Rod; T — Recovered Theft Vehicle; V — Vehicle 
Contains reissued VIN; W — Flood; and X — Formerly a Taxi. 
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In addition, states often treat title brands from other states differently.'"' For example: 

• In Alabama, title brands from other states are captured in Alabama’s database, but 
not printed on the title 

• In Alaska, title brands from other states are generally not carried forward onto 
subsequent titles. 

• Idaho carries title brands from other states but lists them under “Other Pertinent 
Data.” 

• In Minnesota, title brands are carried over from other states unless the vehicle is 
over 6 years old. 

• in Montana, title brands are carried over from other states “whenever possible.” 

• In Texas, they carry forward out of state brands onto the Texas brand only under 
certain circumstances. 

This is one of several reasons why a used vehicle’s title does not accurate reflect information 
about the vehicle itself 

Moreover, the same terms often have different meanings in different states. For example, 
a “salvage” vehicle in Arkansas is any vehicle that has sustained physical damage that equals or 
exceeds 70% of the average retail value of the vehicle. In Connecticut, a “salvage” vehicle is 
one that has been declared a “total loss” by an insurance company or by a self-insured 
organization. Colorado’s statutory definition of a “salvage” vehicle is a vehicle less than six (6) 
years old that is damaged by collision, fire, flood, accident, or other occurrence, excluding hail 
damage, in excess of the retail fair market value of the vehicle."' But in Montana, “Salvage 
vehicle” means a vehicle damaged by collision, fire, flood, accident, trespass or other occurrence 
to the extent that the owner, an insurer, or other person acting on behalf of the owner determines 
that the cost of parts and labor makes it uneconomical to repair the vehicle. The point is that 
even if some standardized disclosure format were adopted, terms like “Salvage” used on that 
form have vastly different meanings in different states and may bring more confusion than clarity 
to the marketplace. 

These arc just a few examples of why the suggestions made in the NAAG and Consumer 
Comments make little sense as a practical matter. NADA is and has been a strong proponent of 
efforts designed to bring uniformity to the way states brand and transfer brand information, and 
of a complete centralized database for such information, easily accessible to prospective 
consumers. The bottom line, however, is that without a vast overhaul of the current, outdated, 
paper-based state titling regime, it would be nearly impossible to synthesize a form that would be 
able to accurately reflect the various state title brands. 

In addition, such a national standard ignores that complex and long-established statutory 
regimes states have implemented (and dealers and consumers alike have come to rely on) 
regarding titling and disclosure issues. The states have developed titling procedures and entire 
infrastructures based on, and in reliance on their own scheme. Furthermore, as noted in the 
NAAG Comments, part of the current scheme in many states includes a requirement that dealers 
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and other vehicle sellers disclose certain information about a vehicle’s histoiy.” As a result, 
there is little need fora national solution where disclosure is already required under state law. 

b) Title Information is Often Unavailable and Often Unreliable 

Both the Consumer Comments and the NAAG Comments seem to suggest that disclosure 
of vehicle history and title brand information on the Buyers Guide would be simple and virtually 
cost-free - little more than a matter of checking a box on the Buyers Guide.*' Unfortunately, 
this is simply not accurate. 

i) Dealers Often Do Not See the Title 

Title brand information about a vehicle exists in only two places: (1) on the physical title 
itself, and (2) in the issuing state titling agency’s database. For any number of reasons, 
dealership used vehicle department personnel responsible for accurately completing and posting 
Buyers Guides neither have access to physical titles, nor to any title database. 

Most customers who trade in a vehicle as a part of a new or used vehicle purchase 
transaction have a lien on that trade in vehicle. In most states, where there is a lien on a vehicle, 
the lienholder holds the title. This means that the title is not present at the time of the transaction 
and it make take a great deal of time for the dealer to get the title. The Consumer Comments 
explain; 

"[MJost slates allow dealers to sell traded-in vehicles or vehicles purchased from 
auctions or other dealers before they obtain clear title to them. The dealer cannot 
show the buyer the title because it is still in the possession of the previous owner 
or the lienholder. It may take a month or longer before the dealer obtains title, if 
at all.’”'" 

A title may also not be present as the prior owner may have lost it. This happens with 
great frequency. At other times, used vehicle titles are held by a tloorplan finance source or are 
kept in a central location for safekeeping. The Used Car Rule was designed to provide warranty 
information, and it works because such information is readily available to the seller since the 
seller has control over and first hand knowledge of this information. By contrast, even when 
accurate, vehicle history information is neither readily available nor easily verifiable. 

ii) NMVTIS is Not a Viable Solution 

In addition, despite claims to the contrary, dealers simply do not have electronic access to 
the state title brand databases. Much is made in both the Consumer and NAAG Comments of the 
enactment of the National Motor Vehicle Title Information System (“NMVTIS”), but the reality 
is that NMVTIS is simply not a viable solution. NMVTIS may be “intended to make both 
positive and negative vehicle history information available at a keystroke to American car 
buyers,” but it currently does not.*'" Only 13 states currently fully participate with NMVITIS. 
While the Department of Justice and others are working diligently to implement NMVTIS, 
efforts to establish the national database have been ongoing since the Anti-Car Theft Act was 
passed in 1992, and have had a long and difficult history since that time. 

NADA supports efforts to fully implement the current rule as well as efforts to modernize 
the NMVTIS rule, which is based on a 17-year-old law. The following limitations of NMVTIS 
are important loopholes that NADA has been seeking to address with federal legislation: 
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• full state participation is necessary for complete and accurate information; 

• delayed insurance and salvage reporting of totaled vehicles still allows for some 
totaled vehicles to escape disclosure; 

• the scope of total loss information must be expanded to cover more vehicles and 
more safety information; 

• the wholesale used car market needs commercial access to alert consumers to stay 
away from severely damaged vehicles; and 

• DMV information must be integrated with other sources of vehicle history 
information to streamline information to make it more efficient and accessible to 
the public. 

The bottom line is that it makes no sense to require dealers or anyone else to disclose title 
information based on a claim that such information is currently “readily available” via NMVTIS. 

iii) Title Brand Information is Often of Limited Value 

Of course, even where the dealer has access to the title a title database, the information is 
only as good as the information reflected on the title or in that database. Again, the Consumer 
Comments identify this problem noting that “even if a buyer were to see the title, it would still 
not be a reliable form of disclosure.” Id. 

There are several reasons why a paper title or a check of the state title database may 
reflect no title brands even where they exist. First, by definition, a “washed” title will reflect no 
title brand. A national titling system is only as strong as the weakest link, and as long as 
unscrupulous individuals can get a new “clean” title in another state, any title brand information 
will be suspect. NADA supports efforts to improve these processes and to eliminate title 
washing loopholes. 

Even an “unwashed” title may not be reliable. For example, it can take up to six weeks 
for title updates to be reflected in the state database.”"' This time delay allows for significant 
opportunities for wrongdoing and thus undermines the potential accuracy of any title databases. 
Consumers who rely on the title brand or the title brand database are often relying on bad 
information and may believe a vehicle has not been wrecked or that the vehicle has a “clean” 
title even when it does not. Rather than providing useful information to consumers, such 
disclosures would lead to confusion and may actually give consumers a false sense of security 
about the history or safety of a vehicle. 

iv) Title “Washing” Is a Serious Concern for Which There Are Solutions 

Reselling flooded and other salvage vehicles by “washing” the title is a serious problem. 
As noted above, the current outdated, non-uniform state titling system allows determined 
individuals to find ways to introduce potentially dangerous vehicles into commerce. 

One factor that contributes to this problem is that currently, insurance companies do not 
always disclose the VlNs of vehicles that have been declared a total loss. To combat this 
problem, NADA has long advocated for better tracking of wrecked, flooded, and stolen vehicles 
by requiring insurance companies to fully and electronically disclose the VlNs of all totaled 
vehicles, (See NADA Issue Summary and related chart attached as Exhibits B and C). 
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Disclosure of the VINs of totaled vehicles is an important way to improve the accuracy and 
utility of state databases and NMVTIS. 

c) The Wisconsin Model is not Appropriate or Workable on a National Scale 

Both the NAAG and Consumer Comments point to Wisconsin as a model that the FTC 
should follow in adopting changes to the Used Car Rule Buyers Guide.’^” The NAAG Comments 
contend that “[i]f Wisconsin dealers are required and can determine facts sufficient to make that 
disclosure, so too should dealers in the rest of the nation.””' Such comparisons, however, simply 
do not work. 

First, as addressed above, while a standardized form designed for a particular state may 
be feasible in that state, under the current system no such standardized form would ftinction on a 
national basis. The Wisconsin form reflects the title brands used in Wisconsin, and Wisconsin 
dealers and consumers can understand or readily determine the meaning and importance of those 
brands. The same would not be true nationwide. 

Second, some of the specific provisions in the Wisconsin titling scheme make title brand 
disclosure more feasible. For example, Wisconsin carries forward title brands from other states, 
which other states do not do, or may do on a limited basis. Another crucial difference between 
Wisconsin and most other states is that Wisconsin is among the minority of states where the 
individual consumer is issued the title regardless of the existence of a lien.”" This means that 
unlike most other states, Wisconsin dealers generally have access to the title when they take in a 
trade, and can detennine whether it reflects any title brands. 

The bottom line is that a system that works in one state will not translate nationally. 
Unless and until a uniform state titling process is enacted, no such national standard is possible. 

In addition, the Wisconsin approach is the direct result of a provision in the Used Car 
Rule that allows for states to petition for an exception from the standard, uniform, easy to 
understand national Buyers Guide. In fact, Wisconsin’s process predated the federal rule and, 
through the exception process, was in effect grandfathered by it. This exception to the Rule was 
fully considered by the FTC when the Used Car Rule was promulgated. It is not appropriate as a 
national standard and should not now somehow become the Rule itself. 

d) The Used Car Rule Requires Disclosure of Dealer Warranties Which Have No 

Connection to Vehicle History or Title Brand 

Even if a practical solution to these problems could be found, such disclosures would not 
be appropriate under the Used Car Rule. The Buyers Guide is designed to allow prospective 
purchasers to determine what warranty coverage is provided on a used vehicle by the selling 
dealer. The nature and extent of warranty coverage is useful to a prospective purchaser because 
that warranty coverage protects a used car consumer from a wide array of potential problems. 
The Buyers Guide allows for easy dealer warranty information comparison for prospective 
purchasers. 

The claimed nexus underlying the proposals to require dealers to provide this information 
on the Buyers Guide pursuant to the Used Car Rule is that title history can affect warranty 
coverage.”'" For example, the NAAG Comments claim “that prior history is a determinant of 
whether the w'arranty the selling dealer claims is available is truly available,”’"" However, such 
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claims mistakenly conflate dealer and manufacturer warranties. Even assuming that a vehicle’s 
prior history may affect whether it is covered under a manufacturer warranty, it is irrelevant to 
any warranty the dealer may issue, which is all that the Used Car Rule requires to be disclosed. 

Title brands are but one of a number of facts that can affect manufacturer warranty 
coverage. Others include the transferability of the warranty from the original owner, vehicle 
maintenance and service records, installation of certain aftermarket or other products on the 
vehicle, and changes or updates to the warranty programs themselves. Any or all of these factors 
could potentially void or limit a manufacturer’s warranty, but dealers neither know whether these 
factors affect a given warranty, let alone any way of conclusively determining whether any of 
these circumstances exist on a given vehicle. 

The FTC has long recognized that dealers generally do not know whether a 
manufacturer’s warranty applies, and the Rule docs not require that such information be 
disclosed. The same holds true for vehicle history and title brand information. Dealers often do 
not have access to this information, and even when they do, it is often outdated, inaccurate, or 
misleading. The Used Car Rule has a specific purpose, and it has served that purpose well. It is 
not designed to be, is not currently, and should not become a catch-all disclosure rule requiring 
dealers to disclose information they may not have and cannot verify. 

e) Current Solutions Exist and Should be Allowed to Work 

i) Private Reports. While Limited. Are Publicly Available 

We agree with the Consumer and NAAG Comments that the desire for vehicle 
information has seen private alternatives such as Carfax and Autocheck become increasingly 
popular.™ The data from these and similar private companies is often more complete than the 
state databases or the current iteration ofNMVTlS because they obtain data from more sources. 
However, as the Consumer Comments note, the “information provided by [services such as 
Carfax and Autocheck] is far from complete and often unreliable” and “[ojften, pertinent 
information such as prior damage histories, do (sic) not appear in a timely fashion, or at all, so 
the data can be quite misleading.”™' 

The services that those companies provide can be helpful in that they provide one central 
location for data from multiple sources, but at the end of the day, because they purchase their 
data from the states and other sources, it is still only as timely and accurate as the data in the 
source’s database. In fact, the data is less timely than that in the state and other databases 
because they often do not get updates in real time. Therefore, even if the state (or other) 
database is timely; Carfax or Autocheck will not be until they receive and process a periodic 
update which may be weeks later. (As discussed above, this is one reason why NADA believes 
that the total loss disclosure legislation is necessary to accelerate the accurate reporting of totaled 
vehicles.) 

ii) Requiring Dealers to Run a Private Report Would Unnecessarily Add to the Cost of 
Used Vehicles 

The NAAG Comments suggest that the proposed requirement to disclose vehicle history 
and title brand information could be met by forcing the dealer to run a private report from one of 
these companies.™” Putting the utility of such reports aside, forcing dealers to pay $20-30 or 
more to a private company for potentially each prospective purchaser of each used vehicle would 
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add a considerable cost to all cars that dealers would have to pass along to actual purchasers. 
The marketplace should decide (and is already deciding) whether this information is worth the 
price. Consumers who value this information despite its limitations already gel it themselves 
through dealers or otherwise. While dealers are often more than willing to conduct such checks 
for their prospective purchasers who desire one, mandatory checks are unjustified. 

iii) A Large and Growing Number of Dealers Already Provide Reports 

Finally, as both the NAAG and Consumer Comments note,"'" a significant and growing 
number of dealers already offer Carfax, Autocheck, or similar reports with all the used cars they 
sell at retail. These reports are gaining wide acceptance with the u.sed car buying public, and in 
many markets, it is quickly becoming a standard part of many transactions. Consumers to whom 
this information is important can obtain the reports themselves, or shop based on the availability 
of such information from the dealers. While for all the reasons described above, these reports are 
certainly far from perfect, they do provide consumers with options to consider. 

iv) NMVTIS and Other Proposals Currently Before Congress Such as Total Loss 
Disclosure Legislation are the Long Term Solutions 

For over a decade, NADA has championed efforts to better track severely damaged 
vehicles and worked for enactment of legislation and rulemaking to establish NMVTIS to 
connect all state DMVs to combat title fraud. NADA also strongly supports the Justice 
Department’s recent rule that establishes NMVTIS and requires insurance and salvage yards to 
report totaled vehicles. NADA believes the NMVTIS system is a critical, but still incomplete, 
tool to detect auto salvage fraud. Total loss disclosure legislation is currently before Congress, 
and if enacted will help consumers gain access to more current information about a vehicle. 
Such efforts will take time, but they should be given the opportunity and time needed to work. 
The proposals to enact a paper based solution would neither be appropriate under the Used Car 
Rule, nor helpful to consumers. 

Ill) CONCLUSION 

The Used Car Rule and the Buyers Guide assist prospective purchasers by requiring 
disclosure of dealer warranties. It would diminish the value of the Guide if consumers were not 
able to fully rely on the information presented. In addition, as described above, there are 
practical and economic reasons why the suggestions to require dealers to disclose title 
information on the Buyers Guide does not make sense. This is especially true given existing 
state disclosure requirements, the fact that is NMVTIS is not a comprehensive solution, and the 
widespread availability of private solutions. The suggested approach may inhibit the 
development and implementation of solutions such as NMVTIS and other market-based 
solutions that may be more beneficial to the consumer. 

Dealers and consumers alike would benefit from more and better information on title brands 
from all Jurisdictions. NADA has long supported efforts to make this and other information 
available to NMVTIS in a timely fashion. Title brands should be more uniform, branding 
systems should be accurate, and databases should be complete. Pursuing these goals via a 
window sticker is an outmoded concept that makes little sense. Instead, this type of information 
should be gathered, maintained, and made available to consumers in a uniform electronic format. 
NADA strongly supports, and will continue to support projects such as NMVTIS and total loss 



257 


Federal Trade Commission 
March 17, 2009 
Page 1 1 

disclosure legislation to aid in reaching those goals, and would urge the FTC and others to 
continue to join in these efforts, and in efforts to modernize and standardize the outdated state 
titling schemes. 

NADA appreciates the FTC’s consideration of these Supplemental Comments, and looks 
forward to working with the Commission in its efforts to improve and update the Buyers Guide. 
Please feel free to contact us if we can provide additional information that would be useful in 
your inquiry going forward. 


Sincerely, 


Bradley T. Miller 

As.sociate Director, Legal and Regulatory Affairs 
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' July 1 6, 2008 news release announcing approval of Federal Register Notice on Regulatory Review of Used Car 
Rule: http://www.ftc.gov/opay2008/07/ucr.shtm . 

" http://www.ftc.gOv/opa/2008/09/ucrsun.shtm . The groups that sought the extension were Consumer Action, 
Consumers for Auto Reliability and Safety, Consumer Federation of America, National Association of Consumer 
Advocates, and National Consumer Law Center, see September 12, 2008 letter posted at 

http://www.ftc.gov/os/comments/usedcarruie/080912reQuestforeotfilecomment.pdr . 

Consumer Action, Consumers for Auto Reliability and Safety, Consumer Federation of America, Consumer 
Federation of California, National Consumer Law Center, U.S. Public Interest Research Group, and the Watsonville 
Law Center, Comment # 536945-00015, November 19, 2008, John Van Alst. 

'''Comment U 536945-00013, November 19, 2008, submitted by Ellen Tavema. 

These Supplementary Comments do not address the proposal in the Consumer Comments to require a vehicle 
inspection. We note only that such efforts have a long history and have repeatedly been rejected by the FTC, by 
Congress, and others. The NAAG Comments note that “Isjimilar inspection requirements that were implicitly 
imposed in the precursor to the Used Car Rule resulted in industry opposition to that rule and the subsequent 
Congressional effort to veto that defect disclosure rule. W'e are not advocating reincarnating that long-ago debate ” 
See NAAG Comments at 7 (emphasis added). For all the same reasons prior efforts were rejected, such disclosures 
must not be required. 

" On March 5, H.R. 1257, The Damaged Vehicle Information Act was the subject of a Subcommittee on Commerce, 
Trade, and Consumer Protection (House Energy and Commerce Committee) hearing . The legislation was 
introduced by Congressman Cliff Stearns (R-FL) and Gene Green (D-TX). 

S. 202, The Passenger Vehicle Loss Disclosure Act of 2009, was introduced by Senator John Ensign (R-Nev.) with 
4 cosponsors (3 Democrats, 1 Republican) and has been referred to the Senate Committee on Commerce, Science, 
and Transportation. 

Last Congress there was a full Committee hearing on total loss disclosure legislation S. 545, on April ! 1, 2007 
before the Senate Commerce, Science and Transportation Committee. The sponsor of “the Passenger Vehicle Loss 
Disclosure Act” was Senator Trent Lott (R-Miss.) and the bill had 1 1 cosponsors (7 Republicans, 4 Democrats). 

After Senator Lott’s retirement the bill was reintroduced as S. 3483, by Senator Ensign with 2 new Democratic 
cosponsors . The House companion, H.R. 1029, the Damaged Vehicle Information Act, sponsored by Rep. Steams, 
received strong bipartisan support with 80 Cosponsors (42 Republicans, 38 Democrats). 

The following data is from “The Fast Track to Vehicle Services Facts”, a survey of U.S. and Canadian state motor 
vehicle departments, conducted by the American Association of Motor Vehicle Administrators, Section 2, pp. 39-42. 
(See also 2006 AAMVA Title Brand Chart attached as Exhibit A, and the “NADA Title and Registration Textbook,” 
2008 Edition.) 

In response to the question “What title brands are used in your jurisdiction?,” the states responded as follows: 

Alabama - Salvage; Rebuilt; Reconstructed; Odometer Legends; Assembled; Sold for Parts Only; Frame Change; 
“This certificate of title issued under a three year surety bond;” “This is a replacement certificate and may be subject 
to the rights of a person under the original certificate;” Lemon-Law code — “This vehicle was returned to the 
manufacturer because it did not conform to its warranty;” those brands notated from foreign states titles prior to July 
1 , 1985, such as a police car, fiood or water damage, permit to dismantle, previously recorded as salvage. 

Alaska - “Reconstructed Vehicle” and “Specially Constructed Vehicle” 
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Arizona - Salvages, Dismantles, Reconstructed, Restored Salvage, Duplicate. 

Arkansas - “Replacement” (duplicate title), “Damaged” (salvage), “Previous Damage” (rebuilt salvage), 
“Assembled Vehicle” and NHTSA required odometer brands. 

California - Salvaged, Non-Repairable, Lemon Law Buyback, Warranty Return, Police, Prior Police, Taxi, Prior 
Taxi, Non USA and Remanufactured, Competition MC, Park Trailer. 

Colorado - “S” for salvage. 

Connecticut - Rebuilt; Duplicate: Distinctive (may be subject to undisclosed lien); (Safety) inspection required to 
register; Title Only; Bond Posted; Glider Kit; True Mileage Unknown, 

Delaware - N-New; T-Transferred; X-Taxi; R-Reconstructed; P-Fh-evious Taxi; F-Flood Damaged; A-Antique; D- 
Disabled Veteran; S-Salvaged; E-Exempt (Brand appears in the use block). 

District of Columbia - Vehicles titled as salvage in prior jurisdiction, DC will stamp “Salvage” on face of DC 
certificate of title. 

Florida - Salvage, Rebuilt, Police Car, Taxi, Glider Kit, Electric, Water Damage, lease, replica, assembled Kits, and 
any odometer brand that is applicable. 

Georgia > Salvage, rebuilt, replacement, flood damage, odometer legends, fire damage, bond legend, stolen-- 
unrecovered and special constructed. 

Hawaii - Previously junked vehicle; replica vehicle; reconstructed/rebuilt vehicle insured salvage rebuilt vehicle; 
glider kit vehicle; kit vehicle; duplicate. The following brand appeal^ on our certificate of registration when title is 
being withheld pending completion of certain requirements: Vehicle not transferable. 

Idaho - (1 ) Bonded; (2) issued upon statement of applicant; (3) glider kit vehicle; (4) for junk only; (5) reconstructed 
vehicle; (6) replica-reconstruct vehicle; (7) specially constructed vehicle; (8) branded by previous state, brand 
carried forward from previous title; (9) repaired vehicle. 

Illinois - Rebuilt and Not Eligible for Registration. Do not brand Salvage or Junk, but do issue salvage and junking 
certificates. Specially constructed can also be printed In the make or body type fields. 

Indiana -Buy-back— Di.sc)osure on File, Dup voids original, correction, salvage title, rebuilt vehicle, rebuilt, do not 
register, odometer — actual, odometer — is not actual, odometer^ — exceeds mechanical limits. 

Iowa - Rebuilt, Rebuilt and a two-digit state abbreviation. Salvage, Salvage and a two-digit state abbreviation. 
Flood, Fire, Theft & Vandalism Two-digit state abbreviation. Prior salvage — July 1, 1992. 

Kentucky - Odometer brands (exceed mechanical limits, not actual mileage). Hail Damaged. 

Louisiana (A V)— Assembled Vehicle, (DT) — Duplicate Title, (GK) — Glider Kit, (KC) — Kit Car, (ME) — Mileage 
exceeds mechanical limits, (NM) — Not actual mileage, (RC)— Reconstructed/Wrecked Vehicle, (ST) — Salvage 
Vehicle, (WA) — Water Damaged. 

Maine - Salvage, rebuilt, reconstructed, imported, duplicate, may be subject to an undisclosed lien, may be subject to 
the rights ofa prior owner, issued on bond, water damage. Salvage brands: collision, tire, water damage and theft. 
Odometer: per TIMA. 
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Maryland - Duplicate Title, Corrected Title, Fuel legends. Odometer legends, TAXI, XTAXI, XSALVG, KT (Kit), 
GLKT (Glider kit), ACV (All terrain, 3-wheei), RECO (Reconditioned), A TV, Reconstructed, and Rebuilt. 

Massachusetts - Odometer Brands: Odometer Altered; Odometer Discrepancy; Odometer Replaced. Other Brands: 
Undisclosed Lien, Memorandum/Non-negotiable; Vehicle Bonded. Salvage Brands: Reconstructed Brands; 
Repairable Parts Only; Fire; Flood; Theft; Vandalism; Collision; Salt. 

Michigan - Police, Taxi, Municipal, Duplicate, Salvage Vehicle, This vehicle was previously issued a salvage title, 
not eligible for plate— no tax paid. Not eligible for plate — Safety inspection required. 

Minnesota - Salvage, rebuilt, flood, reconstructed, prior salvage. 

Mississippi - Salvage, rebuilt, other, previous title contained brand, flood. 

Missouri - Original, duplicate, non-negotiable, repossessed, corrected, mechanic lien, salvage, junking, 
reconstructed motor vehicle, specially constructed vehicle, motor change vehicle, and non-USA standard vehicle, 
prior salvage and bonded vehicle. Non-negotiable is not a title brand - it is a title type. 

Montana - HMDE, HOME, K'f, RB, REBUILT, JUNKED, RE, JUNKED, DUPi,ICATE. Rebuilt salvage 
reconstructed, rebuilt title, bonded title, flood damage, unrecovered theft, recovered theft. 

Nebraska - Salvage, previous salvage, non-transferablc, manufacturer buyback And any other state’s brand carried 
forward with that state’s 2-digit abbreviation. 

Nevada - Flood damage, lemon law buyback, non-rebuild able, non-US vehicle, and not 
street legal. 

New Hampshire - Duplicate, Salvage, Re-Built, Reconstructed, Direct Import Vehicle, Glider Kit, Bonded Vehicle, 
Recovered Theft, Flood Damaged Vehicle, Homemade Vehicle, Replica Vehicle, Actual Mileage, Not Actual Miles, 
Exceeds Mechanical Limits, Mileage in Kilometers. New Hampshire also will carry over any brands placed on 
foreign state titles re-titled in New Hampshire. 

New Jersey - S — Salvage; F — Flood; T — Taxi; P — Police; A — Actual Mileage; N — Not Actual Mileage; M — 
Mileage exceeds the mechanical limits; L — Lemon. 

New Mexico - Salvage, Homemade, Rebuilt, Original, Duplicate, Non-Negotiable. 

New York - Reconstructed, Non-USA standard, Lemon Law, Odometer. 

North Carolina - Reconstructed, Salvage Rebuilt, New Salvage, Water Flood. 

North Dakota - Salvage and Damaged. 

Ohio - Rebuilt Salvage, self-assembled Vehicle, Flood Vehicle, Former Taxi, buyback vehicle and f-ormer Police 
Vehicle. 

Oregon - Previously damaged (state); Reconstructed; Replica; Assembled; Totaled. 

Pennsylvania - A — Antique Vehicle; C — Classic Vehicle; D — Collectible Vehicle; F — Out of Country; G — 
Originally Mfgd. for Non-U. S. Distribution; H — Agricultural Vehicle; L — Logging Vehicle; P — Formerly a Police 
Vehicle; R — Reconstructed; S — Street Rod; T- - Recovered Theft Vehicle; V — Vehicle Contains reissued VIN; 
W — Flood; X — Formerly a Taxi. 
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Rhode island - Salvage, Unrecovered theft, Flood damaged, reconstructed/kit vehicle. 

South Carolina - Odometer reading is in excess of Its mechanical limits; odometer reading is not actual mileage; 
Warning: Odometer discrepancy; Salvage; Salvage-Fire; Salvage-Water; Salvage-Non-removable; Rebuilt; This is a 
valid and assignable certificate of title, however, this vehicle may be subject to an undisclosed lien. (OfT-road use). 

South Dakota -Rebuilt. 

Tennessee - Rebuilt, Salvage, non-repairable. Specially Constructed, Salvage, Not Actual Mileage, Exceed 
Mechanical Limits. We attempted to maintain all brands of other states if we do not have a corresponding brand. 

Texas - Diesel, DOTS Standards Proof Required, Exempt, Flood Damage, Fixed Weight, Permit Required to Move, 
Reconditioned (issued 1996 and previous). Rebuilt Salvage-Loss Unknown, Rebuilt Saivage-75%-94% loss, Rebuilt 
Salvage loss, Rebuilt Salvage-Issued by. Reconstructed, Survivorship Rights, Actual Mileage, Not Actual Mileage, 
Mileage Exceeds Mechanical Limits. 

Utah - Rebuiit/Restored; Fiood/Restored; Manufacturer’s Buyback; Damaged; Duplicate; Title Only. 

Vermont - Salvage, Rebuilt, Undisclosed Lien, Glider Kit. Abandoned Duplicate. 

Virginia - Salvaged, Salvage Rebuilt, Reconstructed, Water Damaged and Ex-Taxi. 

Washington - Former Taxicab, Former For Hire, Former Exempt, Rebuilt, Street rod and Extaxi. Washington does 
not assign salvage, junk and destroyed brands but will carry those brands from other jurisdictions. 

West Virginia - Salvage Certificate, Not to be tilled. Reconstructed Vehicle, Flood or Fire Damage. 

Wisconsin - This vehicle has been flood damaged; This vehicle transferred to insurer upon payment of claim; This 
vehicle was manufactured as a Non-USA Standard and has been modified to meet Federal Safety and emission 
standards; This vehicle was previously used as a police vehicle; This vehicle is rebuilt salvage — Wl Inspection 
passed; This motor vehicle has previously been used as a taxicab or for public transportation; This vehicle 
previously junked and reconditioned (only on titles where the legend already exists); This vehicle may be subject to 
an undisclosed security interest; Not for highway use, junked and not reconditioned (only on title where the legend 
already exists). (If purchased prior to May 1, 1989 — a salvage title would be issued); 5 percent WI sales tax paid on 
this vehicle; NO Wi sales tax paid on this vehicle; This is a replacement certificate and may be subject to the rights 
of a person under the original certificate; This vehicle has been inspected and complies with MVD percent and 
WIS STATS Chpt. 347 Inspection Date, Officer Signature, Title Employed By (Law Enforcement Agency) 

(Only used for the The Fast Track to Vehicle Services Facts current TO defective 

titles that have not yet been inspected) (There will not be any more TO defective titles produced); Special designed 
vehicle; certificate of registration must be carried in vehicle at all times; previously titled in 

; Previously titled in as ; Previously titled in 

showing; Previously titled in a foreign country; vehicle previously owned by U.S. 

Government; This is a salvage vehicle; this vehicle is a manufacturer’s buyback; this is a replica vehicle; this is a 
street modified vehicle; WI also note what state the vehicle was previously titled in. 

Wyoming - Salvage, rebuilt, flood, hail, vandalism, junk, collision 

See “NADA Title and Registration Textbook,” 2008 Edition; see also “The Fast Track to Vehicle Services 
Facts”, American Association of Motor Vehicle Administrators, Section 2, p 42, (“all jurisdictions responding will 
carry over a brand from another jurisdiction except Alabama, Connecticut, Delaware, New Hampshire, [and] 
New York.”) 
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Alabama - When the frame or engine is removed from amotor vehicle and not immediately replaced by another 
frame or engine; or when an insurance company has paid money or made other monetary settlement as 
compensation for a total loss of any motor vehicle, such motor vehicle shall be considered to be salvage. 

Alaska - Do not have a statutory' definition for salv^e vehicle. However, they do for “wrecked vehicle” — a vehicle 
that is so disabled that the whole vehicle cannot be used for its primary function without substantial repair or 
reconstruction. When a vehicle is wrecked or dismantled, the certificate of title, registration, and plates must be 
immediately surrendered to the Division. When a wrecked, dismantled, or salvaged vehicle has been reconstructed, 
it is titled and registered as a “reconstafcted” or “specially constructed” vehicle and the title is so annotated. 

Arizona - Vehicle that has been wrecked or damaged beyond repair and/or insurance company has determined that 
the vehicle is a total loss. Also, stolen vehicles not recovered, are issued salvages due to total loss. 

Arkansas - When a motor vehicle is water damaged or sustains damage in an amount equal to or exceeding seventy 
percent (70 percent) of its average retail value. 

California - “Total loss salvage vehicle” means a vehicle of a type subject to registration which has been wrecked, 
destroyed, or damaged to such an extent that the owner, leasing company, financial institution, or the insurance 
company that insured the vehicle considers it uneconomical to repair the vehicle and because of this, the vehicle is 
not repaired by or for the person who owned the vehicle at the time of the event resulting in damage. 

Colorado - Any vehicle that is damaged by collision, fire, flood, accident, trespass, or other occurrence, excluding 
hail damage, to the extent that the cost of repairing the vehicle for legal operation on the highways exceeds the 
vehicle’s fair market value immediately prior to such damage, as determined by the person who owns the vehicle at 
the time of such occurrence or by the insurer or other person acting on behalf of such owner. 

Connecticut - Vehicle that has been declared a “total loss” by an insurance company, or by a self-insured 
organization. 

Delaware - Whenever any registered or unregistered motor vehicle, for which a title has been issued by the 
Department, is transferred as salvage as a result of a total loss insurance settlement. 

District of Columbia - Defined by the issuingjurisdiclion. No salvage law in the District. 

Florida - Motor vehicle or mobile home that is a total loss as declared by an insurance company. If cost to repair the 
vehicle is more than 80 percent of the current value, the vehicle issued a “Certificate of Destruction”. 

Georgia - Any motor vehicle that has been (a) damaged to the extent that its restoration to an operable condition 
would require the replacement of two or more major component parts but shall not mean any such motor vehicle that 
has been repaired and the title to which is not transferred as a result of such damage or repair; (b) acquired by an 
insurance company as the result of the vehicle’s being damaged to the extent that its restoration to an operable 
condition would require the replacement of two or more major component parts; (c) an insurance company has paid 
a total loss claim and the vehicle has not been repaired, regardless of the extent of damage to such vehicle or the 
number of major components parts required to repair such vehicle but shall not mean or include any stolen motor 
vehicle, for which an insurance company paid a total loss claim only to the extent that its restoration to an operable 
condition would not require the replacement of two or more major components parts that have the manufacturer’s 
vehicle identification number plate intact; or (d) is an imported motor vehicle that has been damaged in shipment 
and disclaimed by the manufacturer as a result of the damage, has never been the subject of a retail sale to a 
consumer, and has never been issued a certificate of title. 

Hawaii - Any vehicle that has been declared a total loss by an insurer and that has material damage to the vehicle’s 
frame, unitized structure or suspension system and the projected cost of repair exceeds the market value. 
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Idaho - Any vehicle for which a salvage certificate, salvage bill of sale or other documentation showing evidence 
that the vehicle has been declared salvage or which has been damaged to the extent that the owner, or an insurer, or 
other person acting on behalf of the owner, determines that the cost of parts and labor minus the salvage value 
makes it uneconomical to repair or rebuild. When an Insurance company has paid money or has made other 
monetary settlement as compensation for a total loss of any motor vehicle, such motor vehicle shall be considered to 
be a salvage vehicle. 

Illinois - When an insurance company makes a payment of damages on a total loss car. 

Indiana - (1) Insurance company has detenuined economically impractical to repair and has made an agreed 
settlement, or (2) cost of repairing exceeds 70 percent of fair market value immediately before accident. 

Iowa - “wrecked or salvage vehicle” means a damaged motor vehicle subject to registration and having a gross 
vehicle weight rating of less than 30,000 pounds, for which the cost of repair exceeds 50 percent of the fair market 
value of the vehicle, as determined in accordance with rules adopted by the department, before it became damaged. 

Kentucky - Damages of 75 percent or more ofNADA book value. 

Louisiana - A “total loss” motor vehicle that has .sustained damages equivalent to 75 percent or more of the market 
value as determined by the most current NADA book. 

Maine - Vehicle, by reason of its condition or circumstance, that is declared a total loss by an insurer or owner, or a 
vehicle for which a certificate of salvage has been issued by the Secretary of State or by another state. 

Mainland - Any vehicle that has been: { I ) damaged by collision, fire, flood, accident, trespass or other occurrence to 
the extent that the cost to repair the vehicle for legal operation on a highway exceeds the fair market value of the 
vehicle prior to sustaining the damage; (2) acquired by an insurance company as the result of a claim settlement; or 
(3) acquired by an automotive dismantle and recycle as an abandoned vehicle or for rebuilding or for use as parts 
only. 

Massachusetts - “Total loss salvage motor vehicle,” a motor vehicle which has been stolen and unrecovered or that 
has been wrecked, destroyed or damaged by collision, fire, water, or other occurrence to such an extent that the 
owner or If the vehicle was insured, the insurer, considers it uneconomical to repair the vehicle and because of this, 
the vehicle is not repaired by or for the person who owned the vehicle at the time of the event resulting in such 
damage. 

Michigan - A late-model distressed vehicle. Distressed vehicle is defined as a vehicle that has been wrecked, 
damaged, or destroyed to an extent that the total estimated cost of repair for the vehicle is 75 percent to 90 percent of 
the vehicle’s predamaged cash value. 

Minnesota - Any late model vehicle (vehicles that arc newer than six years old) or high value vehicle (vehicles 
valued in excess of $5,000 prior to damage) that (1) is acquired by a MN licensed insurance company through the 
payment of damages, or (2) is owned by a self-insured owner and sustains damage in excess of 70 percent of the 
vehicle’s value, or (3) there is a transfer of ownership on an existing MN salvage title, or (4) there is a transfer of 
ownership from a foreign state salvage title, or (5) a foreign state titled vehicle was damaged In excess of its value. 

Mississippi - Motor vehicle will require replacement of more than five minor component parts as detennined by 
insurer or owner and which an insurance company is to obtain from the owner as a result of paying a total loss claim - 
resulting firam collision, fire, flood, accident, trespass, unrecovered theft, or other occurrence. The provisions of this 
section shall not apply to a motor vehicle, which is ten (10) years old or older with a value of one thousand five 
hundred dollars ($1,500.00) or less, or to a motor vehicle with damage that will require the replacement of five or 
fewer minor component parts. 
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Missouri - Motor vehicle, semi trailer or house trailer which, by reason of condition or circumstance, has been 
declared salvage, either by Its owner, or by a person, firm, corporation, or other legal entity exercising the right of 
security interest in it, or by an insurance company as a r^ult of settlement of a claim for loss due to damage or theft; 
or a vehicle, ownership of which is evidenced by a salvage title. 

Montana - “Salvage vehicle” means a vehicle damaged by collision, fire, flood, accident, trespass or other 
occurrence to the extent that the owner, an insurer, or other person acting on behalf of the owner determines that the 
cost of parts and labor makes it uneconomical to repair the vehicle. 

Nebraska - Vehicle that is a late model that has been wrecked, damaged, or destroyed to the extent that the estimated 
total cost of repair to rebuild and restore the vehicle to its condition immediately before it was damaged exceeds 
75% of the retail value of the vehicle at the time it was damaged, 

Nevada - Vehicle is declared as “salvage” by an insurance company as a result of a total loss insurance settlement. 
The insurance company is required to issue a “bill of sale of salvage” to the purchaser. The insurance company is 
required to forward the endorsed ownership certificate along with a copy of the “bill of sale of salvage” to the 
department within 30 days. 

New Hampshire - “A total loss vehicle” shall mean either an unrecovered stolen vehicle or one, which has sustained 
damage or injury so extensive that it is physically or economically impractical to repair. 

New Jersey - Any motor vehicle that has been reported stolen or is damaged to such an extent that it is economically 
impractical to repair. 

New Mexico • Vehicle that is damaged by collision, fire, flood, accident, trespass or other occurrence to the extent 
that the cost of repairing the vehicle for safe operation on the highway exceeds its fair market value immediately 
prior to damages; or is declared a total loss by an insurance company. 

New York - Any 1973 or later model year vehicle that has been transferred to an insurance company in settlement 
of a claim for damage thereto or theft thereof and any 1 973 or later model vehicle that has been sold or disposed of 
as junk or salvage. 

North Carolina - Any vehicle damaged by collision or other occurrence to the extent that the cost of repairs exceeds 
seventy-five percent (75 percent) of the fair market value. 

North Dakota - Vehicle that has been damaged in excess of 75 percent of value. 

Ohio - When an insurance company declares it economically impractical to repair a motor vehicle and has paid an 
agreed price. 

Oregon - The following vehicles are subject to salvage title requirements: (1) Vehicles declared a total loss by an 
insurer obligated to cover the loss or that the insurer takes possession of or title to; (2) A vehicle totaled due to 
damage and the loss is not covered by insurance; (3) A wrecked, disassembled, dismantled, substantially altered 
vehicle, or an abandoned vehicle sold under ORS 819.220 or other similar Oregon county or city ordinance, if the 
buyer intends to: (a) Repair or rebuild the vehicle; <b) Use the frame or unibody to repair or reconstruct another 
vehicle; (c) Transfer the ownership of the vehicle to anyone except a licensed wrecker whose sole purpose is to 
completely destroy the vehicle including the frame or uniixKly. 

Pennsylvania Vehicle that is inoperable or unable to meet the vehicle equipment and inspection standards to the 
extent that the cost of repairs would exceed the value of the repaired value. The term does not include a vehicle that 
would qualify as an antique or classic vehicle except for its lack of rcstoraStion or maintenance. 
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Rhode Island - Motor vehicle for which a certificate of title has been issued in this state that has been declared a 
total loss because of damage of such vehicle, in settlement of a claim for damage or theft. 

South Carolina - Vehicle must be declared salvage if It has been damaged to the extent that the cost of repair 
including all labor and parts is estimated to be 75 percent. 

Tennessee - Any passenger motor vehicle which h^ been wrecked, destroyed, or damaged to the extent that the total 
estimated or actual cost of parts and labor to rebuild or reconstruct the passenger motor vehicle to its pre-accident 
condition and for legal operation on the roads or highways exceeds 75 percent of the retail value of the passenger 
motor vehicle, as set forth in a current edition of any nationally recognized compilation (to include automated 
databases) of retail values. The value of repair parts for purposes of this subdivision shall be determined by using the 
current published retail cost of the repair parts to be used in the repair, or in the absence of a published retail cost the 
reasonable and customary cost in the community where repair parts are purchased. The labor cost of repairs for 
purposes of this subdivision shall be computed by using the hourly labor rate and time allocations that are 
reasonable customary in the automobile repair industry in the community where the repairs are performed. “Salvage 
vehicle” also includes without regard to whether such passenger motor vehicle meets the 75 percent threshold 
specified in the first sentence, any passenger motor vehicle whose owner may wish to designate as a salvage vehicle 
by obtaining a salvage title, without regard to the extent of the passenger motor vehicle’s damage and repairs. Such 
designation by the owner shall not impose on the insurer of the passenger motor vehicle or on an insurer processing 
a claim made by or on behalf of the owner of the passenger motor vehicle any obligations or liabilities. 

Texas - A late model motor vehicle, other than a late model vehicle that is a non repairable vehicle, that is damaged 
to the extent that the total estimated cost of repairs, other than repairs related to hail damage but including parts and 
labor, is equal to or greater than an amount equal to 75 percent of the actual cash value of the vehicle in its pre- 
damaged condition. 

Utah - Damage by collision, flood, or other occurrence to the extent that two or more major component parts suffer 
major damage requiring repair or replacement. 

Vermont - Vehicle that has been scrapped, dismantled or destroyed or totaled by an insurance company and is less 
than 1 0-years old. 

Virginia - “Salvage vehicle” means (i) any late model vehicle which has been (a) acquired by an insurance company 
as a part of the claims process other than a stolen vehicle or (b) damaged as a result of collision, fire, flood, accident, 
trespass, or any other occurrence to such an extent that its estimated cost of repair, excluding charges for towing, 
storage, and temporary replacement/renia! vehicle or payment for diminished value compensation, would exceed its 
actual cash value less Its current salvage value; (H) any recovered stolen vehicle acquired by an insurance company 
as a part of the claims process, whose estimated cost of repair exceeds seventy- five percent of its actual cash value; 
or (iii) any other vehicle which is determined to be a salvage vehicle by Its owner or an insurance company by 
applying for a salvage certificate for the vehicle provided that such a vehicle is not a nonrepairable vehicle. 

Washington - Vehicle whose certificate of ownership has been surrendered to the department due to the vehicle’s 
destruction or declaration as a total loss or for which there is documentation indicating that the vehicle has been 
declared salvage or has been damaged to the extent that the owner, an insurer, or other person acting on behalf of the 
owner, has determined that the cost of parts and labor plus the salvage value has made it uneconomical to repair the 
vehicle. The term does not include a motor vehicle having a model year designation of a calendar year that is at least 
six years before the calendar year in which the vehicle was wrecked, destroyed, or damaged, unless immediately 
before the vehicle was wrecked, destroyed, or damaged, the vehicle had a retail fair market value of at least the then 
market value threshold amount and has a model year designation of a calendar year not more then twenty years 
before the calendar year in which the vehicle was wrecked, destroyed, or damaged. Washington State Senate Bill 
6530, passed during the 2002 legislative session, expanded the definition of salvage vehicle in Washington and 
added the element of MARKET VALUE THRESHOLD, which is determined annually, based on information in the 
Consumer Price index. 
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West Virginia - When a vehicle has been determined to be a total loss or otherwise designated as totaled by an 
insurance company. Amount of damage determines if it can be repaired. 

Wisconsin - Vehicle less than seven model years old that is not precluded from subsequent registration and titling 
and which is damaged by collision or other occurrence to the extent that the estimated or actual cost, whichever is 
greater, of repairing the vehicle exceeds 70 percent of its fair market value. 

Wyoming - Any motor vehicle which has been wrecked, destroyed, or damaged to the extent that it has been 
declared a total loss by the insurance company or, in the event an insurance company is not involved in the 
settlement of the claim, the total estimated or actual cost of parts and labor to rebuild or reconstruct the motor 
vehicle to its pre-accident condition exceeds 75 percent of the actual retail cash value of the motor vehicle. 

Source; “The Fast Track to Vehicle Services Facts”, a survey of U.S. and Canadian state motor vehicle 
departments, ©2003 American Association of Motor Vehicle Administrators, Section 2, pp. 31-35. 

' Sec NAAG Comments at 5 n. 9. 

“[A]ny competent dealer should already . . . find out a vehicle’s history” [and the proposed requirement to 
disclose vehicle condition and title brand history] “would simply require that dealers share information they already 
have, with prospective buyers, on a sheet of paper posted on the vehicle.” See Consumer Comments at 14. 
“[Vehicle history and title brand information] is readily available to dealers.” See NAAG Comments at 7. 

Consumer Comments at 13. 

NAAG Comments at 3. 

’“"“The Fast Track to Vehicle Services Facts”, a survey of U.S. and Canadian state motor vehicle departments, 
American Association of Motor Vehicle Administrators, at Section 2 p. 7-8. 

“Indicate the average number of days before a certificate of title is updated on your database: 

Alabama - Day prior to issuance 

Alaska - immediate upon issuance of new title 

Arizona - Immediate 

California - 3 days after application is processed in local office 
Colorado - 1 day 

Connecticut - Immediate upon issuance of new title 

District of Columbia - Immediate upon time it takes to update database 

Delaware - Immediate onl ine update of computer files 

Florida - Immediate 


Georgia - Immediate 

Hawaii - immediate if processed online; one week if batch processed 
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Idaho - Immediate 
Illinois - Immediate 

Indiana - Before the title document is printed 
Iowa -Daily 

Kansas - 2 days after title is printed 
Kentucky - One day 

Louisiana - Walk-in: immediate; mail-in; 2-3 days 

Maine - 3 days 

Maryland - Overnight 

Massachusetts - Immediate 

Michigan - 1 day 

Minnesota - Same day to 1 0 days. Database is updated the day before the title is issued 

Mississippi - 10-20 working days 

Missouri - 7 days 

Montana - Immediate 

Nebraska - Immediate 

Nevada - 3 days 

New hlampshire - Immediate 

New Jersey - Immediate 

New York - Immediate 

North Carolina - Over-the-counter: Immediate; regular title: I week-10 days 
North Dakota - Over-the-counter: Immediate; regular title: 1 week-10 days 
Ohio - 24 hours 
Oklahoma - Immediate 
Oregon - 1 8 days 

Pennsylvania - Immediate at time paperwork is processed 
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Puerto Rico - 1 0 days 
Rhode Island - 1 day 
South Carolina - Immediate 
South Dakota - Immediate 
Tennessee - 3 weeks 

Texas - New automated system-implemented counties: 5 days from receipt of application at headquarters. Specials, 
non-implemcnted counties 4-6 weeks 

Utah - 4-6 weeks 

Vermont - 7 days 

Virginia - Immediate 

Washington - 24 hours 

West Virginia - 7-10 working days 

Wisconsin - Immediate 

Wyoming - 30 days or less” 

’"'NAAG Comments at 8-9, Consumer Comments at 20. 

NAAG Comments at 8. 

In The following states, the title is issued to the vehicle owner: Arizona, Kentucky, Maryland, Michigan, 
Minnesota, Montana, New York, Oklahoma, South Dakota, and Wisconsin 

In the following states, it is issued to the lien holder: Alabama (issued to owner, mailed to lien holder), Arizona, 
Arkansas, California, Colorado, Connecticut, Delaware, District of Columbia (Issued to lien holder if there is a lien 
ho!der(, Florida (can be mailed to owner if lien holder approves), Hawaii, Idaho, Illinois, Indiana, Iowa, Louisiana, 
Maine, Massachusetts (can be mailed to owner if lien holder approves), Mississippi, Nebraska, Nevada, New 
Hampshire, New Jersey, New Mexico, North Carolina, North Dakota, Ohio, Oregon, Pennsylvania, South Carolina, 
Tennessee, Texas, Utah, Vermont, Virginia, Washington, and Wyoming. 

Source: “The Fast Track to Vehicle Services Facts”, a survey of U.S. and Canadian state motor vehicle 
departments, American Association of Motor Vehicle Administrators, at Section 2 p. 13-14. 

No connection of any kind is claimed in either the NAAG Comments or the Consumer Comments between 
vehicle history and manufacturer’s wairanty coverage. 

NAAG Comments at 8. 

NAAG Comments at 4-5; Consumer Comments at 5. 


Consumer Comments at 5. 
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NAAG Comments at 7-8 (“[Vchicie history and title brand information! is readily available to dealers through 
private data sources . . . ”). 

NAAG Comments at 4-5; Consumer Comments at S. 


o 



